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    The Preamble 
 
      
 
      
 
    "We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defense, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America." 
 
    The Preamble was placed in the Constitution more or less as an afterthought. It was not proposed or discussed on the floor of the Constitutional Convention. 
 
    Gouverneur Morris, a delegate from Pennsylvania who as a member of the Committee of Style actually drafted the near-final text of the Constitution, composed it at the last moment. 
 
    The Preamble does not have any substantive legal meaning. 
 
    Preambles are merely declaratory and are not to be read as granting or limiting power—a view sustained by the Supreme Court in Jacobson v. Massachusetts (1905). It does, however, specifies the purposes for which the Constitution exists. 
 
    As Justice Joseph Story put it in his celebrated Commentaries on the Constitution of the United States, "its true office is to expound the nature and extent and application of the powers actually conferred by the Constitution." 
 
    The very opening words of the Constitution mark a radical departure: "We the People of the United States." That language was at striking variance with the norm.  
 
    In earlier documents, including the 1778 treaty of alliance with France, the Articles of Confederation, and the 1783 Treaty of Paris recognizing American independence, the word "People" was not used. 
 
    The Preamble's first-mentioned purpose of the Constitution, "to form a more perfect Union," was likewise subjected to misreading by Anti-Federalists. "More perfect" may strike modern readers as an ambiguous depiction, for "perfect" is now regarded as an absolute term. At the time of the Framing, however, it had no such connotation. For example, Sir William Blackstone, in his widely read Commentaries on the Laws of England, could assert that the constitution of England was perfect but steadily improving. Thus a more perfect union was simply a better and stronger one than had preexisted the Constitution. 
 
    In the second stated objective, to "establish Justice," the key word is "establish," clearly implying that justice, unlike union, was previously nonexistent. On the face of it, that implication seems hyperbolic, for the American states and local governments had functioning court systems with independent judges, and trial by jury was the norm. 
 
    But Gouverneur Morris chose the word carefully and meant what he wrote; he and many other Framers thought that the states had run amok and had trampled individual liberties in a variety of ways.  
 
    The solution was twofold: the establishment of an independent Supreme Court and the provision for a federal judiciary superior to those of the states; and outright prohibition of egregious state practices.  
 
    (How far our current government has come from the original intent of the preamble and, indeed, as we will see, the intent of the Constitution in the whole!) 
 
    The third avowed purpose, to "insure domestic Tranquility," was in a general sense prompted by the long-standing habit of Americans to take up arms against unpopular government measures and was more immediately a response to Shay's Rebellion in Massachusetts (1786–1787) and lesser uprisings in New Hampshire and Delaware. 
 
    The fourth purpose, to "provide for the common defense," is obvious—after all, it was the reason the United States came into being. Congress expected that other wars would occur and were determined to be prepared to fight them. The Framers did, however, take fears of standing armies into account, hence their commitment to civilian control of things military. 
 
    The fifth purpose, to "promote the general Welfare," had a generally understood meaning at the time of the Constitution. The concept will be developed fully in the discussion of the Spending Clause of Article I, Section 8. The salient point is that its implications are negative, not positive—a limitation on power, not a grant of power. By definition "general" means applicable to the whole rather than to particular parts or special interests. 
 
    The sixth purpose of the Constitution is to "secure the Blessings of Liberty to ourselves and our Posterity." In broad terms the securing of liberty is a function of the whole Constitution, for the Constitution makes possible the establishment of a government of laws, and liberty without law is meaningless. 
 
    Some historians have argued that the philosophy or ideology of the Constitution was at variance with that of the Declaration of Independence; indeed, several have described the adoption of the Constitution as a counter-Revolution. 
 
    But consider this. The Declaration refers to God-given rights to life, liberty, and the pursuit of happiness. The Preamble introduces a document whose stated purpose is to secure the rights of life and liberty. 
 
    And what of happiness? Once again the word "Welfare" is crucial: in the eighteenth century the definition of welfare included well-being, but it also and equally encompassed happiness. 
 
    The Preamble as a whole, then, declares that the Constitution is designed to secure precisely the rights proclaimed in the Declaration. 
 
    Article One-The Legislative 
 
      
 
      
 
    Section 1 - The Legislature 
 
    All legislative Powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives. 
 
    Section 2 - The House 
 
    The House of Representatives shall be composed of Members chosen every second Year by the People of the several States, and the Electors in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature. 
 
    No Person shall be a Representative who shall not have attained to the Age of twenty five Years, and been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen. 
 
    (Representatives and direct Taxes shall be apportioned among the several States which may be included within this Union, according to their respective Numbers, which shall be determined by adding to the whole Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons.) (The previous sentence in parentheses was modified by the 14th Amendment, section 2.)  
 
    The actual Enumeration shall be made within three Years after the first Meeting of the Congress of the United States, and within every subsequent Term of ten Years, in such Manner as they shall by Law direct.  
 
    The Number of Representatives shall not exceed one for every thirty Thousand, but each State shall have at Least one Representative; and until such enumeration shall be made, the State of New Hampshire shall be entitled to choose three, Massachusetts eight, Rhode Island and Providence Plantations one, Connecticut five, New York six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina five, South Carolina five and Georgia three. 
 
    When vacancies happen in the Representation from any State, the Executive Authority thereof shall issue Writs of Election to fill such Vacancies. 
 
    The House of Representatives shall choose their Speaker and other Officers; and shall have the sole Power of Impeachment. 
 
    Three issues—length of terms, equal versus proportional representation of states, and method of selection—dominated the Constitutional Convention's debate over the makeup of the House of Representatives. They each were resolved in the language of Article I, Section 2. 
 
    The two-year term of office for the House was a straightforward compromise between those who preferred annual elections and those who favored a longer, three-year term.  
 
    The original Virginia Plan envisaged that both branches of the federal legislature would be directly or indirectly accountable to "the People." In the end, however, the Convention determined that the states would be represented in the Senate and the people in the House of Representatives. 
 
     During the debate over equal or proportional state representation in the House, several delegates, notably James Wilson, James Madison, and George Mason, argued for population as the just basis of apportionment. That later became conflated with the related but distinct question on the manner of selection. 
 
    What the Framers intended in providing for election "by the People" can be better understood in terms of the alternatives that they rejected. The Committee of the Whole vigorously debated and discarded a counter resolution that the House be selected by "the State Legislatures, and not the People." Elbridge Gerry suggested that Members be selected by state legislatures from among candidates "nominated by the people." Another compromise, proposed by Charles Cotesworth Pinckney, provided for the House to be selected "in such manner as the legislature of each state shall direct." Against these proposals, Madison and Wilson argued that selection by the people was necessary to link citizens directly to the national government and to prevent the states from overpowering the central authority. Article I, Section 2, secured direct popular election of the House. 
 
    The scope of the phrase "by the People," however, was neither debated nor defined at the Convention.  
 
    It appears to have meant the direct popular election with a relatively broad right of suffrage as determined by the states' own practices. Madison described electoral accountability to the people as "the republican principle." The Federalist No. 10. Responding to charges that the House would not represent "the mass of the people," Madison argued in The Federalist No. 57 that "the electors are to be the great body of people of the United States.  
 
    They are to be the same who exercise the right in every State of electing the corresponding branch of the legislature of the State." Leading Anti-Federalists, such as Melancton Smith and the anonymous Brutus, used the term in a similar fashion, affirming the broadly accepted meaning. Thomas Jefferson defined "the People" as no particular class but, rather, "the mass of individuals composing the society." 
 
    Comments at both the Convention and at state ratifying conventions indicate substantial support for the general proposition that Representatives should be apportioned in a manner roughly equal to population. Nevertheless, it seems evident that the delegates did not intend to place any particular principle, such as "one person, one vote," into the Constitution. "One person, one vote" was not the norm in the states at the time of the Convention. Although most states established districts roughly according to population, none came close to the "one person, one vote" standard. Geography, history, and local political boundaries cut against equally populated districts. Similarly, in the Northwest Ordinance of 1787, Congress provided for up to one Representative per 500 persons but based on townships and counties.  
 
    Furthermore, besides the celebrated compromise providing each state with equal representation in the Senate, the Constitution specifically grants each state, no matter how small its population, one Representative in the House. 
 
    The Constitution, however, does not require Representatives to be elected by districts. In the beginning, many states had their Representatives elected at large.  
 
    If a state chose its Representatives at large, then they were more likely to speak with one voice, thus increasing the influence of the state in the House of Representatives. Congress then responded by requiring states to elect its Representatives by district. For a brief time, some states required their Representatives to reside in the district from which they were elected, but that requirement no longer exists. 
 
    There was a limit, however, to what the states could do in fashioning congressional districts. The Framers did, in fact, disapprove of "rotten boroughs" in Great Britain, districts with no more than a few inhabitants that nevertheless held seats in Parliament equal, in some cases, to large cities.  
 
    But they decided to address inequities in representation by leaving it to Congress's discretion to "alter" the "Times, Places, and Manner" of choosing Members. (See Article I, Section 4.) Madison argued that this clause was a necessary safeguard against state-created inequalities in federal representation. 
 
    For most of the nation's history, Section 4 was indeed held to be the sole remedy to mal-apportionment. 
 
    State redistricting plans, scrutinized under the Fourteenth Amendment rather than Article I, have been granted more leeway. The Court has upheld state legislative districts with population variances up to ten percent with no state justification at all, Gaffney v. Cummings (1973), and variations to nearly twenty percent are permissible where the state demonstrates a rational basis for its plan, such as drawing districts to follow municipal lines. Mahan v. Howell (1973). Consideration of group or economic interests is not, however, an accepted justification. Swann v. Adams (1967). 
 
    Critics claim that they have inhibited the formation of regional government consortiums to deal with metropolitan-wide problems; removed traditional constraints on gerrymandering, such as adherence to political jurisdictions or geographic regions; and imposed a particular theory of representation on the states and Congress that is not grounded in the Constitution. 
 
    Critics also note that equal population does not correspond to an equal number of voters, due to differing numbers of children, immigrants, and other nonvoters in a district. Thus votes are still not weighted equally. Nonetheless, the standard of "one person, one vote" remains Supreme Court doctrine. 
 
    The fourteenth amendment and is questionable legality will be discussed later in this book. 
 
    **Supreme Court over reach is still a topic of hot discussion as it was in the time of President Andrew Jackson. Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832), was a case in which the United States Supreme Court vacated the conviction of Samuel Worcester and held that the Georgia criminal statute that prohibited non-Native Americans from being present on Native American lands without a license from the state was unconstitutional. 
 
    Chief Justice John Marshall laid out in this opinion that the relationship between the Indian Nations and the United States is that of nations. He reasoned that the United States, in the character of the federal government, inherited the rights of Great Britain as they were held by that nation. Those rights, he stated, include the sole right to deal with the Indian nations in North America, to the exclusion of any other European power.  
 
     
 
  
 
  


 
 
   
    Article Two-The Executive 
 
      
 
      
 
    Section 1 
 
    The executive Power shall be vested in a President of the United States of America. He shall hold his Office during the Term of four Years, and, together with the Vice President, chosen for the same Term, be elected, as follows: 
 
    Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors, equal to the whole Number of Senators and Representatives to which the State may be entitled in the Congress: but no Senator or Representative, or Person holding an Office of Trust or Profit under the United States, shall be appointed an Elector. 
 
    The Electors shall meet in their respective States, and vote by Ballot for two Persons, of whom one at least shall not be an Inhabitant of the same State with themselves. And they shall make a List of all the Persons voted for, and of the Number of Votes for each; which List they shall sign and certify, and transmit sealed to the Seat of the Government of the United States, directed to the President of the Senate. The President of the Senate shall, in the Presence of the Senate and House of Representatives, open all the Certificates, and the Votes shall then be counted. The Person having the greatest Number of Votes shall be the President, if such Number be a Majority of the whole Number of Electors appointed; and if there be more than one who have such Majority, and have an equal Number of Votes, then the House of Representatives shall immediately chuse by Ballot one of them for President; and if no Person have a Majority, then from the five highest on the List the said House shall in like Manner choose the President.  
 
      
 
    But in choosing, the President, the Votes shall be taken by States, the Representation from each State having one Vote; A quorum for this purpose shall consist of a Member or Members from two thirds of the States, and a Majority of all the States shall be necessary to a Choice. In every Case, after the Choice of the President, the Person having the greatest Number of Votes of the Electors shall be the Vice President. But if there should remain two or more who have equal Votes, the Senate shall choose, from them by Ballot the Vice President. 
 
    The Congress may determine the Time of choosing, the Electors, and the Day on which they shall give their Votes; which Day shall be the same throughout the United States.
 (*2) 
 
    No Person except a natural born Citizen, or a Citizen of the United States, at the time of the Adoption of this Constitution, shall be eligible to the Office of President; neither shall any Person be eligible to that Office who shall not have attained to the Age of thirty-five Years, and been fourteen Years a Resident within the United States.
In Case of the Removal of the President from Office, or of his Death, Resignation, or Inability to discharge the Powers and Duties of the said Office, the Same shall devolve on the Vice President, and the Congress may by Law provide for the Case of Removal, Death, Resignation or Inability, both of the President and Vice President, declaring what Officer shall then act as President, and such Officer shall act accordingly, until the Disability be removed, or a President shall be elected. 
 
    The President shall, at stated Times, receive for his Services, a Compensation, which shall neither be increased nor diminished during the Period for which he shall have been elected, and he shall not receive within that Period any other Emolument from the United States, or any of them. 
 
    Before he enters on the Execution of his Office, he shall take the following Oath or Affirmation: — "I do solemnly swear (or affirm) that I will faithfully execute the Office of President of the United States, and will to the best of my Ability, preserve, protect and defend the Constitution of the United States." 
 
    After struggling with numerous proposals on the election of the President, the delegates to the Constitutional Convention settled on establishing a college of electors and apportioning the number according to the total of Representatives and Senators from each state. This method permitted the smaller states to have a somewhat greater proportionate share in the choosing of the President, though not as large an advantage as they had in the Senate. The Framers not only rejected the direct popular election of the President, but also left it to the state legislatures to determine how the states' electors were to be appointed. 
 
    (*2) In creating the basic architecture of the American government, the Founders struggled to satisfy each state’s demand for greater representation while attempting to balance popular sovereignty against the risk posed to the minority from majoritarian rule.” 
 
    Some elements of the Electoral College, such as the indirect vote through intermediaries, were hotly debated at the 1787 Constitutional Convention.  
 
    It was eventually justified in part as a stopgap to potentially reverse the vote if the people elected a criminal, traitor, or similar kind of heinous person. The Founders wanted to empower democratic elements in the American system, but they feared a kind of pure, unrestrained democracy that had brought down great republics of the past. 
 
    The product of the Founders’ compromise has been well balanced and enduring, and we would be wise to leave it intact. 
 
    (*3) The term natural born citizen applies, quite simply, to anyone who is a U.S. citizen at birth, or by birth, and does not have to go through the naturalization process. The child of parents who are U.S. citizens, regardless of whether he or she is born abroad, fits into the category. Under current legal interpretation, a "so-called" anchor baby would qualify to be President if all other requirements for the office had been met. 
 
     The presidential oath is the only one spelled out in the Constitution and is the shortest. Interestingly, not included in the Constitution are the words used at the end by many presidents: "So help me God." 
 
    It appears that swearing on a Bible has not been universal. 
 
    In 1825, John Quincy Adams took the oath on a law volume containing a copy of the Constitution; Theodore Roosevelt used no Bible in taking his first oath of office in 1901; and some sources report that after President Kennedy was assassinated, a Catholic Missal was used to swear in Lyndon Johnson because no Bible could be found for the quickly arranged ceremony on the plane before it took off from Dallas to return to Washington, D.C. 
 
    The deliberations of America’s founders suggest that the centerpiece of the presidential oath is the pledge to “preserve, protect and defend the constitution”. 
 
    Some scholars say that the oath gives presidents a tool to protect the prerogatives of their office from the encroachment of Congress. But others argue the presidential oath was designed to serve as a check on chief executives’ power. 
 
    I believe that the oath is inherently “limiting, not empowering”. The preservation, protection and defense of the Constitution are the four walls within which elected powers are, (or at least should be), confined. 
 
    Section 2 
 
    The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States; he may require the Opinion, in writing, of the principal Officer in each of the executive Departments, upon any Subject relating to the Duties of their respective Offices, and he shall have Power to grant Reprieves and Pardons for Offences against the United States, except in Cases of Impeachment. 
 
    He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur; and he shall nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments. (*2) 
 
    The President shall have Power to fill up all Vacancies that may happen during the Recess of the Senate, by granting Commissions which shall expire at the End of their next Session. 
 
    Section 3 
 
    He shall from time to time give to the Congress Information of the State of the Union, and recommend to their Consideration such Measures as he shall judge necessary and expedient; he may, on extraordinary Occasions, convene both Houses, or either of them, and in Case of Disagreement between them, with Respect to the Time of Adjournment, he may adjourn them to such Time as he shall think proper; he shall receive Ambassadors and other public Ministers; he shall take Care that the Laws be faithfully executed (*3), and shall Commission all the Officers of the United States. 
 
    Section 4 
 
    The President, Vice President and all civil Officers of the United States, shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors. 
 
      
 
    Debates about presidential pardon powers come up on a regular basis, but in some ways, they are among the most misunderstood aspects of executive powers granted by the Constitution. 
 
    The President has pardon or clemency power under Article II, Section 2, Clause 1, of the Constitution, under the Pardon Clause. The clause says the President “shall have Power to grant Reprieves and Pardons for Offenses against the United States, except in Cases of Impeachment.” The Office of the Pardon Attorney, which is part of the Justice Department, has handled such matters for the President since 1893, and it has a detailed description of the pardon and clemency process on its website. 
 
    Although the terms clemency and pardon seemed to be interchangeable, in general terms executive federal clemency is granted after someone had allegedly committed a crime. In most cases, that person is convicted of a crime, and then granted a form of clemency. A pardon allows a convicted person to reclaim lost civil rights after a conviction. 
 
    In the case of former President Richard Nixon, he was granted a pardon by President Gerald Ford for any crimes he might have committed during the Watergate scandal, even though Nixon wasn’t charged with or convicted of federal crimes. (This is known as a pre-emptive pardon.) 
 
    The basis of the Presidential pre-emptive pardon was an 1866 Supreme Court ruling called Ex parte Garland, which allowed for a pardon granted by President Andrew Johnson to remain in force for a former Confederate politician. 
 
    And what about the question of President issuing a self-pardon? The exact question of self-pardoning wasn’t directly addressed at the Convention. 
 
    It is within the discretion of the Senate as to what action, if any, to take for a given nomination. Nowhere does the Constitution say that the Senate is required to act on the president's nominations. 
 
    The Framers certainly didn't understand the Senate to bear such an obligation. And the Framers who drafted that document certainly didn't say that the Senate bore such an obligation. 
 
    But the best evidence of the Senate's power not to vote on nominations is found in the Framers' rejection of an alternative approach to appointments. As an alternative to the "advice and consent" model, James Madison proposed a discretionary Senate veto. Under that plan, a president's nominees would automatically be appointed unless the Senate mustered a majority vote against that nomination within a fixed number of days. 
 
    In short, Madison would have put the burden on the Senate, to affirmatively act to block a nomination. But the Framers rejected his proposal and chose instead the "advice and consent" model, placing the burden on the president (and his supporters) to convince the Senate to confirm his nominee. 
 
    This Clause does not grant power but rather imposes a duty: “The President … shall take Care…” This is not optional; it is mandatory. 
 
    The duty is personal. Execution of the laws may be delegated, but the duty to “take Care that the Laws be faithfully executed” is the President’s alone. 
 
    The President is not required to take care that the laws be “completely” executed; that would be impossible given finite resources. The President does have power to make enforcement choices — however, he must make them “faithfully. 
 
    Finally, it is important to remember the historical context of the clause: English kings had claimed the power to suspend laws unilaterally, but the Framers expressly rejected that practice. Here, the executive would be obliged to “take Care that the Laws be faithfully executed. 
 
    (*4) President Gerald Ford is famous for saying that impeachable offenses are whatever Congress says they are. His statement may be more than just a cynical observation about the irrelevance of constitutional scholarship to D.C. 
 
    There is evidence that the Founding Fathers were intentionally vague. 
 
    Initially, the framers considered defining impeachable offenses as just "treason or bribery" (rather than the ultimate definition of "treason, bribery, or other high crimes and misdemeanors"). They tacked on the additional phrase because George Mason worried that "treason or bribery" was insufficient for removing a president who began to display dictatorial tendencies. 
 
    The framers offered a squishy definition in faith that Congress would know an impeachable offense when it saw one. (It is also clear however that Madison, at least, was worried about making the definition too vague, because excessive vagueness means that the president serves "during the pleasure of the Senate.") Sounds an awful lot like Madison was right... "we have to pass it so we can know what's in it." 
 
     
 
  
 
  


 
 
   
    Article Three-The Judicial 
 
      
 
      
 
    Section 1 
 
    The judicial Power of the United States shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behaviour and shall, at stated Times, receive for their Services a Compensation, which shall not be diminished during their Continuance in Office. 
 
    Section 2 
 
    The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority; — to all Cases affecting Ambassadors, other public Ministers and Consuls; — to all Cases of admiralty and maritime Jurisdiction; — to Controversies to which the United States shall be a Party; — to Controversies between two or more States; — between a State and Citizens of another State; — between Citizens of different States; — between Citizens of the same State claiming Lands under Grants of different States, and between a State, or the Citizens thereof, and foreign States, Citizens or Subjects. 
 
    In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be Party, the supreme Court shall have original Jurisdiction. In all the other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make. 
 
    The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and such Trial shall be held in the State where the said Crimes shall have been committed; but when not committed within any State, the Trial shall be at such Place or Places as the Congress may by Law have directed. 
 
    Section 3 
 
    Treason against the United States, shall consist only in levying War against them, or in adhering to their Enemies, giving them Aid and Comfort. No Person shall be convicted of Treason unless on the Testimony of two Witnesses to the same overt Act, or on Confession in open Court. 
 
    The Congress shall have Power to declare the Punishment of Treason, but no Attainder of Treason shall work Corruption of Blood, or Forfeiture except during the Life of the Person attainted. 
 
    (1) The high court generally has a great deal of leeway over its case load, but there are some cases they must accept. 
 
    Two statutes, 28 U.S.C. §§1253 and 2284(a), require the court to hear “reapportionment cases,” which deal with how states divvy up their territory for federal and state elections. 
 
    That's “a serious problem because there are a lot of cases that come up,” via these statutes that would be the kind of case that the court “might deny cert in, to let the issue percolate,” Chief Justice John G. Roberts said in 2015. But “no, we have to decide it on the merits,” he said. 
 
    The court's mandatory review in redistricting cases has its roots in Ex Parte Young, 209 U.S. 123 (1908). 
 
    In that case, the Supreme Court said that a federal judge could stop a state attorney general from enforcing an unconstitutional state statute, even in light of sovereign immunity doctrines, which limit suits against states 
 
    Nevertheless, both liberals and conservatives have used the special procedures associated with these redistricting cases to advance their causes at the Supreme Court. 
 
    When the courts hand down rulings that Congress doesn't like, lawmakers sometimes retaliate by trying to take away their power to hear certain kinds of cases at all or strictly limiting what they can do. 
 
    Why does Congress get to take cases away from judges or change the rules for hearing them? Judges weren't the heroes of the Revolution. They were appointed by the British crown. "So even after Independence, judges carried a lot of historical baggage.  
 
    The Constitution's drafters gave Congress weapons to use against the courts without giving judges much to defend themselves with.  
 
    The president can draw his veto pen if Congress goes after him. The Supreme Court has to find a straight-faced way to declare a law unconstitutional when it weakens the judiciary's powers. 
 
    A law Congress passed in 1996 says that the federal courts can't grant a habeas petition that state courts have turned down unless the state court decision "was contrary to, or involved an unreasonable application of, clearly established Federal law, as determined by the Supreme Court." That is a high bar. 
 
    The federal courts can only look to see whether the Supreme Court has already said it's not fair. If they don't turn up a case that's on point, they are to leave the state court's decision untouched. 
 
    There are reasons for federal judges to defer to state judges—among them the principle of comity, according to which different branches of government show respect for one another, and the principle of finality, which in this context basically means that you get your habeas crack in the state courts, and that's enough. 
 
    Work at the Supreme Court is divided into two main categories. One is deciding the cases it hears on the merits: the 70-some cases each year that the court selects for extensive briefing, oral argument and a substantial written opinion, sometimes with dissents.  
 
    These are the cases we hear about in the news. 
 
    The orders docket includes nearly everything else the court must decide — which cases to hear, procedural matters in pending cases, and whether to grant a stay or injunction that pauses legal proceedings temporarily. There are no oral arguments in these cases and they are often decided with no explanation. 
 
    Despite their obscurity, these orders — there are thousands each year, if you count decisions not to hear cases — are significant. Different groups of justices dissented in some of the cases, but the court did not explain any of them. 
 
    This lack of transparency has a practical impact. Because the court doesn’t issue opinions in these cases, lawyers don’t know what legal standards to apply when litigating the issue again in the future. And because we don’t even know which justices have joined most of the orders, we don’t know which justices are responsible, and we don’t know whether the justices are being consistent and principled from case to case. 
 
    These procedural issues also affect the lower courts, which are supposed to follow Supreme Court precedent. But because the lower-court judges don’t know why the Supreme Court does what it does, they sometimes divide sharply when forced to interpret the court’s non-pronouncements. The orders can influence the substance of litigation, too, because a key factor in procedural cases is whether the claim has merit. 
 
    The court is in the spotlight more and more. Transparency in all its decisions is vital to its continued legitimacy. But, when all else fails, when the Judiciary becomes activist rather than deliberative, the elected representatives of the people can have their say through Congressional action. 
 
    Letting Congress strip the courts of the authority to hear certain claims or cases means giving more power to the people, who can elect their lawmakers but not their federal judges. From a pre-Revolutionary vantage point, that made sense... and it still does today. 
 
     
 
  
 
  


 
 
   
    Article Four-The States 
 
      
 
      
 
    Section 1 
 
    Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State. And the Congress may by general Laws prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and the Effect thereof. 
 
    Section 2 
 
    The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States. 
 
    A Person charged in any State with Treason, Felony, or other Crime, who shall flee from Justice, and be found in another State, shall on Demand of the executive Authority of the State from which he fled, be delivered up, to be removed to the State having Jurisdiction of the Crime. 
 
    No Person held to Service or Labour in one State, under the Laws thereof, escaping into another, shall, in Consequence of any Law or Regulation therein, be discharged from such Service or Labour but shall be delivered up on Claim of the Party to whom such Service or Labour may be due. 
 
   


 
  

 Section 3 
 
    New States may be admitted by the Congress into this Union; but no new States shall be formed or erected within the Jurisdiction of any other State; nor any State be formed by the Junction of two or more States, or Parts of States, without the Consent of the Legislatures of the States concerned as well as of the Congress. (1) 
 
    The Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States; and nothing in this Constitution shall be so construed as to Prejudice any Claims of the United States, or of any particular State. 
 
    Section 4 
 
    The United States shall guarantee to every State in this Union a Republican Form of Government and shall protect each of them against Invasion; and on Application of the Legislature, or of the Executive (when the Legislature cannot be convened), against domestic Violence. 
 
    (1) The admission of West Virginia in the midst of a war was an unusual event in the history of our nation. The circumstances of its admission leaves doubt as to whether the granting of statehood to West Virginia had a basis in law. 
 
    The original State of Virginia was a state zealously sought by both the Federal Government and the emerging Confederacy prior to the outbreak of hostilities. 
 
    Most of the individuals consenting to the creation of West Virginia would later live in and be actively involved in its affairs. The overwhelming majority of individuals voting for the separation lived in that area that was to be torn from the "Old Dominion." 
 
    The dubious constitutional authorization for West Virginia came up often during the debate leading to statehood. Senator Powell of Kentucky questioned whether the Restored Legislature of Virginia represented the will of loyal Virginia. 
 
    Out of the 160 counties that comprise the state of Virginia, less than one-fourth have assumed to act for the entire state, even within the boundaries of the new state more than half of the voters have declined to take part in the election. No Senator could pretend to claim that even a 3d part of the people of Virginia ever had anything to do with rendering their assent to the making of this state within the territorial limits of the ancient commonwealth. 
 
    Representative Joseph Segar of Virginia was alone in his delegation opposing West Virginia statehood. He maintained in a House debate that "there is no evidence that the majority of people within the counties which were to compose the new state had ever given its assent to its formation." He called the statehood bill a punitive measure chastening Virginia. 
 
    In the same theme Representative James Blaine of Maine argued that "essentially the government of West Virginia was giving permission to the formation of a new state of West Virginia." 
 
    Representative Thaddeus Stevens of Pennsylvania expressed an opinion held by many. 
 
    We may admit West Virginia as a new state, not by virtue of any provision of the constitution, but under an absolute power which the laws of war give us. I shall vote for this bill upon that theory, for I will not stultify myself by supposing that we have any warrant in the constitution for this processing. 
 
    Even after West Virginia was admitted to the Union, Senator Davis of Kentucky objected to seating its Senators in the upper house. 
 
    "I hold that there is, legally and constitutionally no such state in existence as the state of West Virginia and consequently no senators from such a state. My object is simply to raise a question to be put upon the record, and to have my name as a Senator recorded against the recognition of West Virginia as a state of the United States. I do not believe that the Old Dominion, like a polypus, can be separated into different segments, and each segment become a living constitutional organism in this node. The present state of West Virginia as it has been organized, and as it is seeking representation on the floor of the Senate, is a flagrant violation of the Constitution." 
 
    Even President Lincoln had doubts about the legality of admitting West Virginia to the Union. 
 
    "We can scarcely dispense with the aid of West Virginia in this struggle, much less can we afford to have her against us, in Congress and in the field. Her brave and good men regard her admission into the union as a matter of life and death. They have been true to the union under many severe trials. The division of a state is dreaded as a precedent but a measure expedient by a war is no precedent for times of peace. 
 
    It is said that the admission of West Virginia is secession and tolerated only because it is our secession. Well, if we call it by that name, there is still difference enough between secession against the constitution and secession in favor of the constitution. I believe the admission of West Virginia into the union is expedient." 
 
    Irascible old John Adams enshrined the concept of "a government of laws, not of men," in the 1780 Massachusetts state constitution, but his words expressed a firm conviction held throughout the 13 colonies in the years leading to the American Revolution. 
 
    It was a powerful idea because it conveyed a fundamental truth: Government should be based on clearly written laws, consented to by those to be governed by them, and not on the unpredictable will of one man or even a few men. 
 
    John Adams, (as well as many of the other Founding Fathers) would arguably be greatly disturbed at the flaunting of the Constitution for which they gave their lives, their fortunes and their sacred honor, not only in the creation of West Virginia, but in countless other instances since then where politicians not only to get away with ignoring the law but with continually replacing it with the will of one man called "Mr. President" or a few men called "bureaucrats"? 
 
     
 
  
 
  


 
 
   
      
 
    Article Five-Amendment 
 
      
 
      
 
    The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose Amendments to this Constitution, or, on the Application of the Legislatures of two thirds of the several States, shall call a Convention for proposing Amendments, which, in either Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified by the Legislatures of three fourths of the several States, or by Conventions in three fourths thereof, as the one or the other Mode of Ratification may be proposed by the Congress; Provided that no Amendment which may be made prior to the Year One thousand eight hundred and eight shall in any Manner affect the first and fourth Clauses in the Ninth Section of the first Article; and that no State, without its Consent, shall be deprived of its equal Suffrage in the Senate. 
 
    When the national government becomes drunk with abuses of power, the states were given the authority to reorganize the government in a manner that preserves the Republic and preserves liberty. Article V of the Constitution gives states the power to call a convention for the purpose of proposing amendments to the Constitution. Using an Article V convention, the states can stop the spending and debt spree, the power grabs of the federal courts, and the forfeiture of American sovereignty to the UN. 
 
    We are approaching a crossroads.  
 
    One path leads to the escalating power of an irresponsible centralized government, ultimately resulting in the financial ruin of generations of Americans. The other path leads to freedom and the chance to once again be proud of these United States. 
 
    Which will we choose? 
 
     
 
  
 
  


 
 
   
      
 
      
 
      
 
    Article Six-Supreme Law and Article Seven-Ratification 
 
      
 
      
 
    ARTICLE 6 Supreme Law 
 
    All Debts contracted and Engagements entered into, before the Adoption of this Constitution, shall be as valid against the United States under this Constitution, as under the Confederation. (1) 
 
    This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding. 
 
    The Senators and Representatives before mentioned, and the Members of the several State Legislatures, and all executive and judicial Officers, both of the United States and of the several States, shall be bound by Oath or Affirmation, to support this Constitution; but no religious Test shall ever be required as a Qualification to any Office or public Trust under the United States. 
 
    ARTICLE VII - Ratification 
 
    The Ratification of the Conventions of nine States, shall be sufficient for the Establishment of this Constitution between the States so ratifying the Same. 
 
      
 
    Done in Convention by the Unanimous Consent of the States present the Seventeenth Day of September in the Year of our Lord one thousand seven hundred and Eighty-seven and of the Independence of the United States of America the Twelfth In witness whereof We have hereunto subscribed our Names, 
 
    G°. Washington Presidt. and deputy from Virginia 
 
    Delaware 
 
    
    	 Geo: Read 
 
    	 Gunning Bedford jun 
 
    	 John Dickinson 
 
    	 Richard Bassett 
 
    	 Jaco: Broom 
 
   
 
    Maryland 
 
    
    	 James McHenry 
 
    	 Dan of St Thos. Jenifer 
 
    	 Danl. Carroll 
 
   
 
    Virginia 
 
    
    	 John Blair 
 
    	 James Madison Jr. 
 
   
 
    North Carolina 
 
    
    	 Wm. Blount 
 
    	 Richd. Dobbs Spaight 
 
    	 Hu Williamson 
 
   
 
    South Carolina 
 
    
    	 J. Rutledge 
 
    	 Charles Cotesworth Pinckney 
 
    	 Charles Pinckney 
 
    	 Pierce Butler 
 
   
 
    Georgia 
 
    
    	 William Few 
 
    	 Abr Baldwin 
 
   
 
    New Hampshire 
 
    
    	 John Langdon 
 
    	 Nicholas Gilman 
 
   
 
    Massachusetts 
 
    
    	 Nathaniel Gorham 
 
    	 rufus King 
 
   
 
    Connecticut 
 
    
    	 Wm. Saml. Johnson 
 
    	 Roger Sherman 
 
   
 
    New York 
 
    
    	 Alexander Hamilton 
 
   
 
    New Jersey 
 
    
    	 Wil: Livingston 
 
    	 David Brearley 
 
    	 Wm. Paterson 
 
    	 Jona: Dayton 
 
   
 
    Pennsylvania 
 
    
    	 B Franklin 
 
    	 Thomas Mifflin 
 
    	 Robt. Morris 
 
    	 Geo. Clymer 
 
    	 Thos. FitzSimons 
 
    	 Jared Ingersoll 
 
    	 James Wilson 
 
    	 Gouv Morris 
 
   
 
    Attest William Jackson, Secretary 
 
      
 
      
 
    (1) Elbridge Gerry objected that the August 21 proposal only gave the new Congress the "power" rather than the obligation to pay back the debt. He feared that this wording would allow Congress to neglect the rightful return on bonds due to the creditor "class of citizens." 
 
    While Edmund Randolph agreed that the United States was still liable for its obligations, he maintained that the "new Govt" was one of enumerated powers and thus would have only the power given to it by the Constitution. Without an explicit grant of constitutional power, the federal government would be in the strange position of not having the authority to pay off the debts still owed by the country. 
 
    Following a motion by Gouverneur Morris on August 25, the Convention changed the clause from a grant of power to Congress to an obligation of the United States. The change was then accepted by the Convention, which split the power to "pay the Debts," leaving it in Article I, Section 8, from the obligation to uphold "debts" and "Engagements," moving the latter to Article VI. 
 
    This will be further discussed regarding amendment 10. 
 
      
 
    Why was the number of states needed to ratify the Constitution different from the number of states needed to revise the Articles of Confederation? 
 
    During the Articles of Confederation period all thirteen states were required to make amendments. All states were considered independent and sovereign at this time. Many of these states distrusted central government so in order to create this coalition the amendment process was made in order to make it extremely difficult to change the agreement of power sharing after it was ratified. Congress was only able create foreign policy and could only step in state disputes only if there was a serious issue between states, not within them. 
 
    The Articles of Confederation had some serious issues around taxing and revenue generation. Most attempts to amend failed to get all 13 states to agree. They realized the need to allow the Constitution to be amended without requiring every state to agree, since zero amendments passed in six years. 
 
    They did believe in majority rule and that the federal government should not have full power (still a lot of distrust of central government) so they changed the requirement from all states to two-thirds of the states in the union. 
 
      
 
    The Bill of Rights drafted in 1789 and ratified in 1791 is a great example of the success of the newly ratified Constitution. These first ten amendments were a direct result of the power to amend our Constitution and was used to further limit the central authority of the federal government 
 
     
 
  
 
  


 
 
   
    The Bill of Rights 
 
      
 
      
 
    We think of the US Constitution as about rights, but mostly it isn’t. It is about the powers of the federal government that the framers created, and it is a fundamental rule book for the operation of that government. 
 
    The fifty-five (or so, they kept coming and going from Philadelphia during the Constitutional Convention summer of 1787) white men who drafted the Constitution didn’t write the Bill of Rights. And most of them opposed including any such section in their document. 
 
    As soon as the Constitutional draft was finalized, Madison sent Jefferson a copy for his reaction. Jefferson’s biggest objection— described in a letter back to Madison— was “the omission of a bill of rights providing clearly and without the aid of sophisms for freedom of religion, freedom of the press, protection against standing armies, restriction against monopolies, the eternal and unremitting force of the habeas corpus laws and trials by jury.” 
 
    Patrick Henry, the preeminent Virginia politician/tactician of the time, conceived a strategy to defeat the draft without directly calling for “no” votes. 
 
    So, Henry asked his allies to seek a vote that would ratify the Constitution conditionally. The “condition” was the Constitution couldn’t take effect until it was amended to correct its flaws. 
 
    The pro-ratification forces immediately realized that a conditional ratification was no ratification at all. Unless at least nine states ratified unconditionally (see Article VII), the first congressional and presidential elections could not be held and the new government could not begin operations and a new convention would have to be called to deal with changes to satisfy the “conditional” ratification. 
 
    And so, a compromise was reached and Americans were given a Bill of Rights. 
 
      
 
      
 
   


 
  

 The First 10 Amendments to the
Constitution as Ratified by the States 
 
    December 15, 1791 
 
   
 
  

 Preamble 
 
    Congress OF THE United States
begun and held at the City of New York, on Wednesday
the Fourth of March, one thousand seven hundred and eighty-nine. 
 
    THE Conventions of a number of the States having at the time of their adopting the Constitution, expressed a desire, in order to prevent misconstruction or abuse of its powers, that further declaratory and restrictive clauses should be added: And as extending the ground of public confidence in the Government, will best insure the beneficent ends of its institution 
 
    RESOLVED by the Senate and House of Representatives of the United States of America, in Congress assembled, two thirds of both Houses concurring, that the following Articles be proposed to the Legislatures of the several States, as Amendments to the Constitution of the United States, all or any of which Articles, when ratified by three fourths of the said Legislatures, to be valid to all intents and purposes, as part of the said Constitution; viz.: 
 
    ARTICLES in addition to, and Amendment of the Constitution of the United States of America, proposed by Congress, and ratified by the Legislatures of the several States, pursuant to the fifth Article of the original Constitution. 
 
    Amendment I 
 
    Congress shall make no law respecting an establishment of religion or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances. 
 
    Amendment II 
 
    A well-regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed. 
 
    Amendment III 
 
    No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law. 
 
    Amendment IV 
 
    The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized. 
 
    Amendment V 
 
    No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation. 
 
    Amendment VI 
 
    In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence. 
 
    Amendment VII 
 
    In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined in any Court of the United States, than according to the rules of the common law. 
 
    Amendment VIII 
 
    Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted. 
 
    Amendment IX 
 
    The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people. 
 
    Amendment X 
 
    The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people. 
 
    Madison proposed, and pushed through the House, 13 amendments. The Senate killed one of them (interestingly, it would have required the states to respect freedom of religion and expression; Madison argued that it was the most important one on the list). The other 12 were referred to the states for consideration. 
 
    After the Senate killed one of Madison’s original 13 amendments, 12 were referred to the states. But the Bill of Rights consists of the first 10 amendments to the Constitution. Two others failed of ratification, at least for a couple of centuries, and they were the first two on the list as referred to the states. 
 
    The long lost First Amendment is a mind-numbing and boring provision attempting to regulate how many members of the House there would be and how much population per district until certain thresholds are reached after which different numbers apply. 
 
    The long lost Second Amendment was simpler. Congress could not pass a pay raise for its own members that would take effect until after the next election. And that one has a fairly amazing (and very touching) history of its own that you may have missed unless you pay very close attention to the news. 
 
    In the pages that follow each of the ten amendments that constitute the Bill of Rights will be examined. 
 
  
 
  


 
 
   
    Amendment One 
 
      
 
      
 
    Congress shall make no law respecting an establishment of religion or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances. 
 
    These forty-five words encompass the most basic of American rights: freedom of religion, freedom of speech, freedom of the press, the right of assembly, and the right of petition. But what do those words mean? 
 
    The lack of principles that apply across the many categories of First Amendment analysis, principles that apply to all cases involving human expression, is troubling because the founding fathers seemed to mandate a simple yet consistent treatment of all human expression: 
 
    Congress shall make no law ... 
 
    -respecting the ESTABLISHMENT of religion or prohibiting the free exercise thereof 
 
    - abridging the freedom of speech 
 
    -or of the press 
 
    -or the right of the people to peaceably assemble 
 
    and 
 
    -to petition the Government for redress of grievances 
 
    Supreme Court contradictions are not abnormalities in the First Amendment arena. They are the norm. This seems to flow from the apparent swing from deciding cases, not from the standpoint of balancing in favor of inquiry into legislative or regulatory purpose, but pragmatism. Pragmatists believe that the task of establishing such foundations and so validating our beliefs as objective is either impossible or uninteresting, and in either case not worth doing. 
 
    The test for knowledge should not be whether it puts us in touch with an ultimate reality (whether scientific, aesthetic, moral, or political), but whether it is useful in helping us to achieve our ends. This pragmatic, "ends justify the means" approach seems to have been the mindset of the Supreme Court for quite some time. 
 
    This, in my opinion, has been one of the prime drivers behind our current societal mindset of political correctness. 
 
    Political Correctness Infringes on our First Amendment Rights and has become increasingly obvious in our daily lives. Extreme sensitivity to words or conduct that might possibly offend someone that has already taken root on many of our college campuses is rapidly spreading outward to other parts of our society. 
 
    For example; the American Bar Association approved a rule that imports the college manias over “inappropriate” speech and “microaggression” into its regulation of professional conduct. 
 
    Rule 8.4(g) provides that it is professional misconduct for an attorney to show “discrimination based on race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status, or socioeconomic status in conduct related to the practice of law.” The rule applies to statements an attorney makes as well as any actions that could be interpreted to “manifest bias.” 
 
    Attorneys have an obligation to do their utmost to represent their clients and help them win legal disputes, but now they must also watch what they say and do lest they be reported to the A.B.A. for having manifested “bias.” 
 
    That sounds noble, but what the rule actually does is to give aggressive lawyers grounds for action against opponents who deviate from politically correct thought and action. 
 
    Even if the rule is intended just as a means of virtue signaling – something increasingly common in businesses and professions that want to avoid the wrath of Social Justice Warriors – it will nevertheless have a chilling effect. 
 
    Sadly, the ABA has solved the imaginary problem of attorney “bias” by imposing a rule that is going to stifle freedom of speech. That bodes badly for the legal profession as well as the whole country. 
 
    The next few pages will take each individual clause of the 1st amendment and analyze what the intent of the Founders was and how we have strayed from that vision. 
 
    Congress shall make no law ... 
 
    -respecting the ESTABLISHMENT of religion or prohibiting the free exercise thereof… 
 
    In recent years the Supreme Court has placed the Establishment and the Free Exercise of Religion Clauses in mutual tension, but it was not so for the Framers. None of the Framers believed that a governmental connection to religion was an evil in itself. Rather, many (though not all) opposed an established church because they believed that it was a threat to the free exercise of religion. Their primary goal was to protect free exercise. 
 
    Nor did most of the Founding generation believe that government ought to be "untainted" by religion, or ought not to take an interest in furthering the people's connection to religion. The Northwest Ordinance (1787), which the First Congress reenacted, stated: "Religion, morality, and knowledge, being necessary to good government and the happiness of mankind, schools and the means of education shall forever be encouraged." 
 
    There is nothing in the drafting history of the First Amendment that contradicts the understanding of the appropriate relation between government and religion. In the First Congress, the committee proposal in the House read, "no religion shall be established by law, nor shall the equal rights of conscience be infringed." 
 
    Leaving the question of establishment to the states does not entail the absence of religious liberty. Even before the incorporation of the religion clauses and without intervention by the federal courts, religious freedom and tolerance had spread throughout the United States. 
 
    Most Framers supported religion because it increased virtue among the people, a necessary element for the maintenance of a free republic.  
 
      
 
    Nonetheless, when it came time to speak upon the matter, the Supreme Court preferred to base its conception of the original understanding of the clause on its interpretation of a phrase from a letter by Thomas Jefferson to the Danbury Baptist Association of Connecticut (1802). 
 
    Jefferson's metaphor of a "wall of separation" was interpreted by the Court as the authoritative statement of a "high and impregnable" barrier between church and state, even though this was itself an expansion beyond Jefferson's own meaning and practice. 
 
      
 
    The modern view of the Establishment of Religion Clause began with Everson v. Board of Education of Ewing in 1947, where the Court initiated the current separationist approach to the Establishment of Religion Clause. On the way to reaching its decision, the Supreme Court held that the Due Process Clause of the Fourteenth Amendment applied the First Amendment's proscriptions against establishment to the states. Although there is vigorous debate as to whether the provisions of the Fourteenth Amendment "incorporate," or replicate, the guarantees of the Bill of Rights and fastens them on the states, most commentators opine that the Establishment of Religion Clause is the least likely candidate for incorporation. 
 
      
 
    Which once again brings us back to the argument between original intent of the Founders vs "pragmatism" as practiced by an activist, (and frequently more often), politically correct judiciary. 
 
      
 
  
 
  


 
 
   
    Amendment Two 
 
      
 
      
 
    “A well-regulated militia, being necessary to the security of a free state, the right of the people to keep and bear arms, shall not be infringed.” 
 
    The discussion inevitably ends up pitting the claim for greater protection and security by a large sector of society against the right to keep and bear arms as guaranteed by the Second Amendment. This debate — and the constitutional issued involved — produces a sense of political vertigo. 
 
    The Second Amendment declares, “A well-regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.” A quick reading of this amendment would seem to suggest that the right to keep and bear arms is conditioned on the necessity of having a well-regulated militia for the security of a free state. 
 
    This has been the interpretation favored by those who have an interest in limiting individual rights in matters related to firearms. This interpretation, of course, upturns the fundamental purpose of the Bill of Rights, which aims to protect and guarantee individual rights from the “tyranny of the majority”. 
 
    If only we knew what the Founding Fathers intended with the Second Amendment! 
 
    Well, let's ask them: 
 
    "A free people ought not only to be armed, but disciplined..."
- George Washington, First Annual Address, to both House of Congress, January 8, 1790 
 
    "No free man shall ever be debarred the use of arms."
- Thomas Jefferson, Virginia Constitution, Draft 1, 1776 
 
    "I prefer dangerous freedom over peaceful slavery."
- Thomas Jefferson, letter to James Madison, January 30, 1787 
 
    "What country can preserve its liberties if their rulers are not warned from time to time that their people preserve the spirit of resistance. Let them take arms."
- Thomas Jefferson, letter to James Madison, December 20, 1787 
 
    "The laws that forbid the carrying of arms are laws of such a nature. They disarm only those who are neither inclined nor determined to commit crimes.... Such laws make things worse for the assaulted and better for the assailants; they serve rather to encourage than to prevent homicides, for an unarmed man may be attacked with greater confidence than an armed man."
- Thomas Jefferson, Commonplace Book (quoting 18th century criminologist Cesare Beccaria), 1774-1776 
 
    "A strong body makes the mind strong. As to the species of exercises, I advise the gun. While this gives moderate exercise to the body, it gives boldness, enterprise and independence to the mind. Games played with the ball, and others of that nature, are too violent for the body and stamp no character on the mind. Let your gun therefore be your constant companion of your walks." - Thomas Jefferson, letter to Peter Car, August 19, 1785 
 
    "The Constitution of most of our states (and of the United States) assert that all power is inherent in the people; that they may exercise it by themselves; that it is their right and duty to be at all times armed."
- Thomas Jefferson, letter to to John Cartwright, 5 June 1824 
 
    "On every occasion [of Constitutional interpretation] let us carry ourselves back to the time when the Constitution was adopted, recollect the spirit manifested in the debates, and instead of trying [to force] what meaning may be squeezed out of the text, or invented against it, [instead let us] conform to the probable one in which it was passed."
- Thomas Jefferson, letter to William Johnson, 12 June 1823 
 
    "I enclose you a list of the killed, wounded, and captives of the enemy from the commencement of hostilities at Lexington in April, 1775, until November, 1777, since which there has been no event of any consequence ... I think that upon the whole it has been about one half the number lost by them, in some instances more, but in others less. This difference is ascribed to our superiority in taking aim when we fire; every soldier in our army having been intimate with his gun from his infancy."
- Thomas Jefferson, letter to Giovanni Fabbroni, June 8, 1778 
 
   
 
  

 “They that can give up essential liberty to obtain a little temporary safety deserve neither liberty nor safety."
- Benjamin Franklin, Historical Review of Pennsylvania, 1759 
 
    "To disarm the people...[i]s the most effectual way to enslave them."
- George Mason, referencing advice given to the British Parliament by Pennsylvania governor Sir William Keith, The Debates in the Several State Conventions on the Adoption of the Federal Constitution, June 14, 1788 
 
    "I ask who are the militia? They consist now of the whole people, except a few public officers."
- George Mason, Address to the Virginia Ratifying Convention, June 4, 1788 
 
    "Before a standing army can rule, the people must be disarmed, as they are in almost every country in Europe. The supreme power in America cannot enforce unjust laws by the sword; because the whole body of the people are armed and constitute a force superior to any band of regular troops."
- Noah Webster, An Examination of the Leading Principles of the Federal Constitution, October 10, 1787 
 
    "The right of the people to keep and bear arms shall not be infringed. A well-regulated militia, composed of the body of the people, trained to arms, is the best and most natural defense of a free country."
- James Madison, I Annals of Congress 434, June 8, 1789 
 
    "...the ultimate authority, wherever the derivative may be found, resides in the people alone..."
- James Madison, Federalist No. 46, January 29, 1788 
 
    "Necessity is the plea for every infringement of human freedom. It is the argument of tyrants; it is the creed of slaves."
- William Pitt (the Younger), Speech in the House of Commons, November 18, 1783 
 
    “A militia when properly formed are in fact the people themselves…and include, according to the past and general usage of the states, all men capable of bearing arms… "To preserve liberty, it is essential that the whole body of the people always possess arms, and be taught alike, especially when young, how to use them."
- Richard Henry Lee, Federal Farmer No. 18, January 25, 1788 
 
    "Guard with jealous attention the public liberty. Suspect everyone who approaches that jewel. Unfortunately, nothing will preserve it but downright force. Whenever you give up that force, you are ruined.... The great object is that every man be armed. Everyone who is able might have a gun."
- Patrick Henry, Speech to the Virginia Ratifying Convention, June 5, 1778 
 
    "This may be considered as the true palladium of liberty.... The right of self-defense is the first law of nature: in most governments it has been the study of rulers to confine this right within the narrowest limits possible. Wherever standing armies are kept up, and the right of the people to keep and bear arms is, under any color or pretext whatsoever, prohibited, liberty, if not already annihilated, is on the brink of destruction."
- St. George Tucker, Blackstone's Commentaries on the Laws of England, 1803 
 
    "The supposed quietude of a good man allures the ruffian; while on the other hand, arms, like law, discourage and keep the invader and the plunderer in awe, and preserve order in the world as well as property. The balance of power is the scale of peace. The same balance would be preserved were all the world destitute of arms, for all would be alike; but since some will not, others dare not lay them aside. And while a single nation refuses to lay them down, it is proper that all should keep them up. Horrid mischief would ensue were one-half the world deprived of the use of them; for while avarice and ambition have a place in the heart of man, the weak will become a prey to the strong. The history of every age and nation establishes these truths, and facts need but little arguments when they prove themselves."
- Thomas Paine, "Thoughts on Defensive War" in Pennsylvania Magazine, July 1775 
 
    "The Constitution shall never be construed to prevent the people of the United States who are peaceable citizens from keeping their own arms."
- Samuel Adams, Massachusetts Ratifying Convention, 1788 
 
    "The right of the citizens to keep and bear arms has justly been considered, as the palladium of the liberties of a republic; since it offers a strong moral check against the usurpation and arbitrary power of rulers; and will generally, even if these are successful in the first instance, enable the people to resist and triumph over them."
- Joseph Story, Commentaries on the Constitution of the United States, 1833 
 
    "What, Sir, is the use of a militia? It is to prevent the establishment of a standing army, the bane of liberty .... Whenever Governments mean to invade the rights and liberties of the people, they always attempt to destroy the militia, in order to raise an army upon their ruins."
- Rep. Elbridge Gerry of Massachusetts, I Annals of Congress 750, August 17, 1789 
 
    "For it is a truth, which the experience of ages has attested, that the people are always most in danger when the means of injuring their rights are in the possession of those of whom they entertain the least suspicion."
- Alexander Hamilton, Federalist No. 25, December 21, 1787 
 
    "If the representatives of the people betray their constituents, there is then no resource left but in the exertion of that original right of self-defense which is paramount to all positive forms of government, and which against the usurpations of the national rulers, may be exerted with infinitely better prospect of success than against those of the rulers of an individual state. In a single state, if the persons entrusted with supreme power become usurpers, the different parcels, subdivisions, or districts of which it consists, having no distinct government in each, can take no regular measures for defense. The citizens must rush tumultuously to arms, without concert, without system, without resource; except in their courage and despair."
- Alexander Hamilton, Federalist No. 28 
 
    "[I]f circumstances should at any time oblige the government to form an army of any magnitude that army can never be formidable to the liberties of the people while there is a large body of citizens, little, if at all, inferior to them in discipline and the use of arms, who stand ready to defend their own rights and those of their fellow-citizens. This appears to me the only substitute that can be devised for a standing army, and the best possible security against it, if it should exist."
- Alexander Hamilton, Federalist No. 28, January 10, 1788 
 
    "As civil rulers, not having their duty to the people before them, may attempt to tyrannize, and as the military forces which must be occasionally raised to defend our country, might pervert their power to the injury of their fellow citizens, the people are confirmed by the article in their right to keep and bear their private arms."
- Tench Coxe, Philadelphia Federal Gazette, June 18, 1789 
 
    "(The Constitution preserves) the advantage of being armed which Americans possess over the people of almost every other nation...(where) the governments are afraid to trust the people with arms." -James Madison 
 
    The right to keep and bear arms has more than just the Second Amendment to protect it. By characterizing the right as fundamental and pre-political, the Founders accepted the truism that this right is an extension of the ancient right to self-defense. And the right to defend oneself does not come from the government; it comes from our humanity. It is a natural right. 
 
    Who among us, when confronted with the terror of nearly certain annihilation, would concern himself with the niceties of the law? Life itself is at stake. The right to self-defense is a manifestation of the natural instinct for survival, borne in the hearts of all rational people. 
 
    But, what of public safety? Why not "common sense" gun laws, like gun-free zones? 
 
    No-gun zones are arbitrarily designated on public property by local authorities, stripping law-abiding folks of their lawfully owned guns — their natural right to self-defense — and exposing them to terror and death. 
 
    The Constitution does not permit public no-gun zones any more than it does public no-free-speech zones. If the right to keep and bear arms is truly fundamental, the government cannot interfere with it based on geography. 
 
    In the final analysis, "gun control is 0% about guns and 100% about control. 
 
      
 
      
 
    


 
   
 
  



 
 
      
 
      
 
    Amendment Three and Amendment four 
 
      
 
    AMENDMENT III 
 
    No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law. 
 
    Because of its clear text, there have been few court opinions discussing the Third Amendment. The quartering problem has largely been solved today by paying communities to host military bases. When the Supreme Court has cited the Third Amendment, it has been as part of non-originalist interpretations that list it as one of the sources of "penumbras, formed by emanations" that create a zone of privacy in no specific clause of the Constitution. 
 
    AMENDMENT IV 
 
    The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized. 
 
    All of us are familiar with the term, Fruit of the Poisonous Tree. It is a legal term, born of the Exclusionary Rule, which prevents the use of illegally obtained evidence from being used against a defendant at trial. It is the backbone of the fourth amendment. It is what has prevented police from fabricating traffic stops, stop and frisk encounters and using evidence they are not entitled to, under law. 
 
    The U.S. Supreme Court examined the Utah case of Joseph Strieff. A case that calls into question our fourth amendment protections when dealing with cops on the street. 
 
    Strieff, was illegally detained and searched. However, during the illegal detention, a valid arrest warrant was found. Having already been illegally detained, a search uncovered drugs inside his vehicle. The courts played hot potato with this one, as different decisions flopped around the Utah court circuit. Initially, it was found that the valid search warrant justified the illegal search. The reasoning was unclear, but the court must have been using an “inevitable discovery” mentality when coming to that conclusion. An appeals court overturned the decision and the conviction against Strieff was thrown out. This case then made its way to the U.S. Supreme Court, where the justices’ voted 5-3 to reinstate the conviction against Strieff. 
 
    One argument for the reinstatement was a concept called the Attenuation Exception to the Exclusionary Rule. This Attenuation Exception, which is nothing new and extraordinarily vague, states that evidence obtained illegally can be used if the “connection between the misconduct and the discovery of the evidence is sufficiently weak.” 
 
    While this Attenuation Exception is somewhat obscure and vague, it has been used to submit unlawfully obtained evidence for decades. In a nutshell, if the officer can articulate a “good faith” argument for your illegal search or detention, even if wrong, the evidence obtained can be used against you. 
 
    The Justice Department, without any warrant or reasonable cause, is doing something that even makes the NSA’s methods of operation pale in comparison. 
 
    Ok, not really. It is hard to justify an NSA that eavesdrops on the cellphone calls of free world leaders who are our allies. But really - under the guise of “locating cell phones linked to individuals under investigation by the government,” the US Marshals Service, with direct permission from the Justice Department, is spying on all of us. 
 
    Using “Dirtboxes” that act like fake cellphone towers, the Marshals are flying planes around areas that cover “most of the US population.” These boxes trick our phones into reporting in - essentially telling the box who we are and where we are. And they’ve been doing this since 2007. 
 
    We have carefully established protocols and processes to help law enforcement officials track the bad guys.  
 
    They can go to courts and get warrants; they can directly request information from phone companies about established or suspected criminals and their activity, and more. Yet “the program cuts out phone companies as an intermediary.” 
 
    It is also quite unclear whether the Marshals are getting court orders to search for the phones they are tracking - yet regardless of any court order; the problem is that they are tracking nearly all of us in this effort to track a few. 
 
    On Tuesday, February 28, 2013, the Supreme Court disemboweled the Fourth Amendment. In a 5-4 decision, the Court ruled that citizens cannot challenge government wiretapping laws, in particular the unconstitutional Foreign Intelligence Surveillance Act of 1978 and, more recently, the FISA Amendments Act of 2008. 
 
    According to Justice Samuel Alito, millions of Americans can no longer expect the government to uphold the Constitution and prevent the NSA from conducting dragnet surveillance. 
 
    The government established so-called “sovereign immunity” last August when the Ninth Circuit in San Francisco dismissed Al Haramain Islamic Foundation v. Obama following a December 2010 court case ruling the NSA’s warrantless wiretap program was illegal. 
 
     FISA is a near perfect scheme for the government. It allows the Foreign Intelligence Surveillance Court to rubber-stamp surveillance requests of supposed terrorists (the Justice Department claims there are over a million terrorists in America). The feds are not obliged to identify a target and they can conduct surveillance a week before making a FISA Court request. Surveillance can continue in the unlikely event that a request is denied and an appeal is set in motion. 
 
    Following the attacks of September 11, 2001, Congress passed the Patriot Act. It allows federal agents to write their own search warrants in violation of the Fourth Amendment and does away with the FISA-issued search warrant requirement, itself blatantly unconstitutional. 
 
    “FISA gives the government unchecked authority to snoop on all Americans who communicate with any foreign person, in direct contravention of the Fourth Amendment,” Andrew Napolitano wrote in December. “The right to privacy is a natural human right. Its enshrinement in the Constitution has largely kept America from becoming East Germany.” 
 
    Alito’s argument rests on the fact that FISA is a secret court. “Yet respondents have no actual knowledge of the Government’s §1881a targeting practices. 
Instead, respondents merely speculate and make assumptions about whether their communications with their foreign contacts will be acquired under §1881a,” he wrote. 
 
    This ruling and the recently renewed FISA ACT pitches the Fourth Amendment protection against unreasonable search and seizure into the garbage can of history. It means we are one step closer to becoming East Germany where the Stasi conducted dragnet surveillance with impunity. 
 
    Stasi, however, was old school. The modern high-tech surveillance state is infinitely more effective and will be used to monitor the political attitudes of all Americans in dragnet fashion and ferret out for persecution – and elimination – those who pose a threat to the status quo. 
 
    The US government has decided all of our data can now be collected without any suspicion of wrongdoing. So, this is how it ends, not with a bang but with thunderous chants of "USA", "USA" 
 
    11 Amendment Five 
 
    No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in the militia, when in actual service in time of war or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation. 
 
    Grand juries have historically served two functions: accusatory and protective. The accusatory function has roots in the English common law. The Founders' motivation for adding this provision to the Constitution was principally to protect those accused of crimes from prosecutorial overreach. Contemporary practice, however, limits the extent to which grand juries are capable of performing that aspect of their traditional role. 
 
    A typical federal grand jury consists of twenty-three citizens drawn from the community. The jurors meet in a closed courtroom, with no judge, no accused, no press, and no lawyer but the prosecutor present. The prosecution presents evidence that a particular suspect committed a crime; the prosecutor is then excused, and the jurors deliberate and vote on whether there is enough evidence to justify the filing of criminal charges against this suspect and sending the case forward to trial. If a majority of jurors believe that there is sufficient evidence, the jurors return a "true bill," which when signed by the prosecutor becomes the indictment: the formal criminal charge that the government must prove beyond a reasonable doubt at trial. 
 
    Grand juries originated in England, probably in the twelfth century, and began as an effort to increase the king's power. Their original purpose was strictly accusatory; grand jurors were expected to bring to the proceedings any information or suspicions they had about their neighbors and criminal activity. By the mid-seventeenth century, the jurors also assumed the responsibility to investigate and protect citizens against unfounded charges. This dual role of accuser and protector of the accused was the model that settlers brought with them to this country. The first grand-jury session was held in Virginia in 1625, and the practice soon spread to the other English colonies. 
 
    Prior to the American Revolution, the grand jury's role as a shield for the accused took on increasing importance. The most famous such case involved John Peter Zenger, accused of seditious libel in 1734 for publishing material that was critical of the governor of New York. The evidence against Zenger was strong, but three grand juries refused to indict, impressing on colonists their power to frustrate the enforcement of unpopular laws. As the Revolution drew closer, royal prosecutors who tried to enforce English tax and import laws also found themselves stymied by local grand juries, who at times refused to let even meritorious cases go forward to trial.  
 
    These experiences, coupled with the writings of influential legal thinkers (particularly Sir William Blackstone, Henry Care, and John Adams), convinced the colonists of the need for grand-jury review as a restraint on government power. When there was no mention of grand juries in the original Constitution, the criticism was swift; so, in December 1791, the Fifth Amendment to the Constitution, containing the Grand Jury Requirement Clause, was ratified. 
 
    The Supreme Court has concluded that, unlike nearly all of the other provisions of the Bill of Rights, the Grand Jury Requirement Clause is not "incorporated" against the states, that is, the federal Constitution does not require that states use grand juries at all. If they do, they are not required to follow the federal procedures. Hurtado v. California (1884). The result is that many states use grand juries sparingly, and, if they do, use significantly different procedures from those that are required in federal criminal cases. Given that states are still the primary enforcers of the criminal law, this interpretation severely limits the importance of this part of the Fifth Amendment. 
 
    The current state of the law restricts the ability of a grand jury to serve as a significant shield against prosecutorial overreach. There are several reasons for this. First, the Supreme Court has greatly limited the ability of criminal suspects to challenge federal grand-jury procedures. The proceedings are secret, and thus a suspect has no way of knowing if the evidence presented by the prosecution is complete or accurate.  
 
    Even if a suspect can ascertain what evidence the jury hears, his ability to attack the indictment based on this information is small. Federal courts have not required prosecutors to disclose evidence to the grand jurors that is favorable to the accused. See United States v. Williams (1992). In addition, the Supreme Court has held that a suspect has no ability to challenge an indictment even if the jurors only considered evidence (such as hearsay) that would not be admissible in a later trial; "[a]n indictment returned by a legally constituted and unbiased grand jury," the Court has said, "if valid on its face, is enough to call for a trial of the charge on the merits. The Fifth Amendment requires nothing more." Costello v. United States (1956). 
 
    Second, criminal law enforcement has changed dramatically since the Bill of Rights was ratified. Prosecutors are now highly professional and specialized, and federal criminal laws have become more complex. One result of this change is that grand jurors lack the realistic ability to decide whether the prosecutor has presented "enough" evidence to justify an indictment. The question that jurors are asked is ultimately a legal one concerning the sufficiency of the evidence, a question that is posed after the only lawyer in the room—the prosecutor—has recommended that the defendant be indicted. Because the prosecutor has complete control over the evidence the grand jurors hear, and because the jurors have no benchmark against which to measure that evidence, it is rare for jurors to second-guess a prosecutor's recommendation.  
 
    Consequently, grand jurors agree with the prosecutor's recommendation and return a true bill in nearly every case where they are asked to do so. 
 
    So, despite the original purpose of the Fifth Amendment, most observers now agree that the grand jury has returned to its accusatory roots and is now used as an investigative tool that is much more of a benefit to the prosecutor than to criminal suspects. Grand juries today have broad subpoena power, which enables them to gather an extraordinary amount of evidence in criminal investigations. Suspects often waive the right to grand-jury review of their case; they may prefer to forgo the minimal protection that comes from this review and avoid the potential for a more searching investigation of their conduct. 
 
    No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in the militia, when in actual service in time of war or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation. 
 
    Although the principle can be found in Greek, Roman, and canon law, the prohibition against double jeopardy came into the United States Constitution from English common law. According to Sir William Blackstone's Commentaries on the Laws of England, it was a "universal maxim of the common law of England, that no man is to be brought into jeopardy more than once of the same offence." A defendant to a criminal charge could plead either a former conviction or a former acquittal to the same offense and have the charges dismissed. 
 
    All state constitutions drafted prior to the Bill of Rights contained a double-jeopardy provision. The principle was so universal that when James Madison proposed on the floor of the First Congress that "No person shall be subject, except in cases of impeachment, to more than one punishment, or trial for the same offence," Members rose to object that the language was not strong enough. Representatives Egbert Benson and Sherman declared that the wording would prevent a new trial for a person who had been improperly convicted. Others argued that it should stand as drafted, because it was merely "declaratory of the law as it now stood." The House defeated an attempt to remove the words "or trial," but the Senate revised the language to its present form, which the House accepted. 
 
    The history of the interpretation of the Double Jeopardy Clause by the Supreme Court is complex, and, as the Court itself confessed, it is not a "model of consistency and clarity."  
 
    Burks v. United States (1978). Over time, however, the Court identified the clause as embodying three protections of the individual against the government: (1) no second prosecution for the same offense after an acquittal; (2) no second prosecution for the same offense after a guilty verdict; and (3) no multiple punishments for the same offense. See Monge v. California (1998). The Court recognized early on that the clause could not be read literally; it refers only to "jeopardy of life or limb," a reference that made sense when most serious offenses were sanctioned by capital punishment but hardly makes sense today, when most sanctions are merely a fine or imprisonment. Despite the wording of the clause, the Court applies it to any indictment or information charging a person with any statutory or common-law felony or misdemeanor sanctioned by death, imprisonment, or fine. Of course, the Double Jeopardy Clause originally applied only to the federal government, Palko v. State of Connecticut (1937), but in Benton v. Maryland (1969), the Court held that the Double Jeopardy Clause of the Fifth Amendment applied to the states as well as to the federal government. 
 
    Current double-jeopardy jurisprudence falls under five basic headings: (1) sovereign, (2) sanction, (3) trial, (4) retrial, and (5) offense. 
 
    First, the Court reads the Double Jeopardy Clause as a protection against conduct by the same "sovereign." Accordingly, as the federal government is, as is each state, a separate "sovereign," the Double Jeopardy Clause does not prohibit a federal prosecution after a state prosecution. Despite the doctrine, the federal government as a matter of policy will not prosecute a matter first prosecuted at the state level, absent unusual circumstances. Nor does the clause prohibit a state prosecution following a federal prosecution. Nor does it prohibit successive state prosecutions. But it does prohibit successive prosecutions by the state and a local government or two local governments, because each derives its sovereignty from a common source, the state constitution. Indian entities are treated as separate sovereigns. 
 
    Second, a sanction counts for double-jeopardy purposes only if it is a criminal "punishment." What counts as a punishment for double-jeopardy purposes depends on the nature of the sanction imposed. Based on identical conduct, a civil forfeiture of property may follow a criminal acquittal of the owner of the property. Civil fines are not a form of criminal punishment. But a tax may not be specially imposed on criminal conduct. A sexual predator may be retained in civil confinement after his criminal term of imprisonment ends; the Court holds that the confinement is punishment under neither the Double Jeopardy nor the Ex Post Facto Clauses of the Constitution. 
 
    Third, determining when a "lawful trial" begins and ends is crucial to the application of the concept of double jeopardy. Accordingly, the court must have jurisdiction over the offense. Jeopardy attaches in a bench trial when the first witness is sworn; it begins in a jury trial when the jury is sworn. Finally, the trial ends with an acquittal, that is, a decision of not guilty on the facts, whether the decision is legally right or legally wrong, even if the acquittal is "based upon an egregiously erroneous foundation." An appellate court may also grant an acquittal. 
 
    Fourth, the Double Jeopardy Clause does not absolutely prohibit retrials. The clause is no bar to a new trial when the defendant successfully appeals his conviction, but a successful appeal of a lesser charge (manslaughter) by a defendant precludes a retrial on a greater charge (murder). Nor may a new trial be held if an appellate court finds that the conviction was not based on sufficient evidence. On the other hand, retrials may be held when a defendant requests a mistrial or when a "manifest necessity" is present. Manifest necessity is present, for example, if the jury deadlocks or is unduly influenced by the misconduct of the defense counsel. 
 
    Fifth, a crucial issue turns on the definition of "offense." Modern criminal law is characterized by "specificity in draftsmanship"; it is also characterized, as a result, by an "extraordinary proliferation of overlapping and related statutory offenses."  
 
    Double-jeopardy protections depend, therefore, on a careful ascertaining of what constitutes an "offense," that is, what is the "allowable unit of prosecution." However, few limits, if any, are imposed by the Double Jeopardy Clause on the legislative power to define offenses. But once a legislature defines that proscription, it "determines the scope of protection afforded by a prior conviction or acquittal." To ascertain whether two statutory offenses constitute two "offenses" for double jeopardy, which would prohibit successive prosecutions, the Court follows a multiple-element test to determine whether each "offense" contains an element that is not common to the other. Blockburger v. United States (1932). Under the Blockburger test, the Double Jeopardy Clause prevents successive prosecutions for both greater and lesser included offenses. The focus of the test is on statutory elements rather than evidence or conduct. Nevertheless, a prosecution of a lesser offense (e.g., assault and battery) does not preclude the prosecution of a greater offense (murder) if all of the elements of the greater offense (e.g., death) were not present at the time of the prosecution of the lesser offense. On the other hand, a distinction is drawn between successive prosecutions and multiple punishments. Even if individual offenses are not separate under the Blockburger test, the Double Jeopardy Clause does not prevent multiple punishments for them when they are tried together, when the legislature intended the higher level of punishment. 
 
    nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation. 
 
    Scholars have suggested that the privilege against self-incrimination reflects the Framers' antipathy to two specific abuses. One abuse was the European practice of judicial torture, and the other was the questioning of witnesses sworn to the oath ex officio before the notorious courts of the High Commission and the Star Chamber in England. The oath ex officio pledged the witness to answer any and all questions truthfully, without any indication of the subject matter. The oath was used to persecute political and religious dissenters and had the obnoxious effect of forcing devout individuals to choose between admitting offenses, to be followed by hanging, or denying offenses, to be followed by damnation. Some recent scholarship has offered an alternative to this account. It suggests that the privilege against self-incrimination arose mainly from American practice rather than as a reaction against European or English royal abuses. 
 
    In America the privilege arose because of the particular practice of self-representation by defendants. Consistent with the practice of English common law, the accused could not be forced to be sworn as a witness in the late eighteenth and early nineteenth centuries in America. The reason for the rule was fear that the guilty would be tempted to swear falsely and be damned by God.  
 
    The accused representing himself, therefore, literally could not be called to be a witness against himself. This rule was also congenial with a law, which prevailed in England well into the nineteenth century, that parties to the litigation were themselves incompetent to testify, either on their own behalf or if examined by their adversaries. In effect, the Fifth Amendment codified this practice. 
 
    The defendant typically represented himself and could speak for himself throughout the trial, both by making unsworn statements heard by the jury and by examining witnesses. Such statements were, of course, voluntary. On the other hand, early American practice involved pretrial questioning of the accused by a magistrate or justice of the peace where the defendant could be pressed to admit wrongdoing. 
 
    The Founders, then, regarded the privilege as valuable enough to include in the Constitution, but their own practice put considerable pressure on defendants to surrender incriminating information before trial. The assertion of the privilege at trial became more common as the advent of modern police forces had the effect of replacing pretrial judicial questioning with custodial interrogation by the police, particularly when defendants availed themselves of professional attorneys. 
 
    Judicial interpretations of the Self-Incrimination Clause were slow in coming. John Marshall, both in Marbury v. Madison (1803) and in the treason trial of Aaron Burr (1807), permitted third-party witnesses to claim the privilege.  
 
    The federal government prosecuted relatively few cases, and the Court held that the privilege, like the rest of the Bill of Rights, did not apply to the states, a situation that did not change until after the Civil War, when the Supreme Court, over a period of many years, read the Due Process Clause of the Fourteenth Amendment to incorporate most of the Bill of Rights. 
 
    In the 1880s, the Supreme Court took the view that the privilege protected private books and papers. With antecedents in the common law, the privilege protected an individual against a subpoena demanding incriminating private documents. Indeed, even if the government obtained the papers without a subpoena, the use of private papers as evidence against their owner was equated with compelled testimony. During this same period, the Supreme Court upheld a congressional statute providing for compelled testimony under the grant of transactional immunity but rejected the claim that corporations could assert the privilege. 
 
    In 1964, the Supreme Court held that the privilege applies against the states as a matter of Fourteenth Amendment due process, and that testimony compelled in state court could not be used against the witness in a federal prosecution (and vice versa). Malloy v. Hogan; Murphy v. Waterfront Commission. Subsequently, Fifth Amendment doctrine changed significantly.  
 
    The most dramatic change was the decision in Miranda v. Arizona (1966), holding that information received from the interrogation of arrested persons by the police was presumptively the product of unconstitutional compulsion in the absence of the specific warnings. The Miranda doctrine prohibits custodial interrogation absent a knowing and voluntary waiver of the rights to silence and counsel. 
 
    Subsequent cases have developed in detail the meaning of custody, interrogation, waiver, and the consequences of invoking silence and/or counsel. For example, the Court ruled that if the defendant elects to testify at trial, statements tainted by Miranda violations may be admitted to impeach. The Miranda exclusionary rule is also more limited with respect to derivative evidence than the Fourth Amendment exclusionary rule. In 2000, in Dickerson v. United States, the Supreme Court reaffirmed Miranda and struck down a congressional statute that had purported to return to pre-Miranda practice, although the majority appeared to concede that the Constitution itself did not require the Miranda rule. 
 
    Outside the police-interrogation context, the privilege protects against compelled testimonial evidence tending to incriminate the witness. Compulsion is not limited to court order but includes such pressures as the threatened loss of government employment or public contracts, or an inference of guilt from silence at a criminal trial. Testimonial evidence means a communication of information from the target's memory or knowledge.  
 
    Thus fingerprints, tissue samples, and physical evidence are not testimonial: the government can compel their production. In a reversal of its earlier position, the modern Court has held that the Fifth Amendment does not protect physical evidence like private papers unless official compulsion forced the defendant to create the document. In the case of private papers, the Fourth Amendment and not the Fifth Amendment normally governs the government's power to seize papers, just like the Fourth Amendment limits the government's powers to seize conversations by wiretap. The privilege applies when the evidence sought is incriminating, that is, it provides a link in a chain of proof that might be useful, and the risk of prosecution is more than fanciful. Where a violation of the Self-Incrimination Clause is the product of a directly coerced or compelled confession, the government may not use in a later case that confession or any evidence that is the fruit of such coercion. If, however, the original illegality is a violation of the Miranda rule, rather than actual coercion, the government may use in a later prosecution evidence that was discovered as a fruit of the Miranda-violative confession. 
 
    Evidence is not incriminating, however, and the privilege cannot be asserted if it is produced under an immunity order by the court, that is, a promise not to use the compelled information against the defendant. The government may grant the witness "transactional immunity," or "use and derivative use immunity." Transactional immunity bars any prosecution for the conduct to which the testimony relates.  
 
    Use and derivative use immunity, the only type of immunity constitutionally required, permits the government to prosecute the witness, but only after proving that it, the prosecution, has made no use of the compelled testimony or any evidence derived from it. Typically, the prosecution will exhaust all other avenues of investigation before applying for a use immunity order, and the supporting affidavit will describe in detail all of the evidence the prosecution has prior to the compelled testimony. Nonetheless, the risk that immunized testimony may aid the prosecution indirectly is thought sufficiently serious that many states still authorize only transactional immunity above and beyond the Fifth Amendment's protections. 
 
    Leaving the Miranda situation aside, the witness must claim the privilege, or it will be deemed waived. Of course, direct police physical or psychological coercion or compulsion that produces a "confession" is inadmissible whether or not a "waiver" is asserted by the police. In addition, the government may not coercively obtain a waiver by, for example, threatening the loss of public employment or government contracts. A criminal defendant who elects to take the stand waives the privilege with respect to questions asked on cross-examination that are reasonably related to the direct examination. 
 
    nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation. 
 
    Article Thirty-nine of the Magna Carta (1215) proclaimed that "no free man shall be taken or imprisoned or disseized or outlawed or exiled or in any way ruined, nor will we go or send against him, except by the lawful judgment of his peers or by the law of the land." This "law of the land" requirement, which is often called the principle of legality, prohibited unilateral, arbitrary action by the king against certain protected private interests. 
 
    The phrase "due process of law" made its first appearance in a statute of 1354 concerning court procedures. "Due process of law" meant that judgments could only issue when the defendant was personally given the opportunity to appear in court pursuant to an appropriate writ (i.e., was served process). The phrase retained this technical meaning in English law into the eighteenth century. 
 
    At the time of the drafting of the Bill of Rights, at least eight state constitutions contained clauses restraining government from depriving persons of life, liberty, or property except pursuant to the law of the land. The Fifth Amendment, which otherwise tracked the form of these state provisions, used the phrase "due process of law" instead of "law of the land."  
 
    The reasons for this change in terminology are uncertain, but it is likely that the Founding generation was misled by some seventeenth-century statements of Sir Edward Coke (familiar to virtually all the Founders), who had declared—wrongly, in the judgment of modern historians—that the phrases "law of the land" and "due process of law" were essentially equivalent. Accordingly, the constitutional meaning of "due process of law" almost certainly refers to the principle of legality rather than to pleading technicalities. 
 
    Until very close to the time of the Framing, the judicial power was generally viewed as an aspect of executive power. Thus, the essence of the eighteenth-century American understanding of the phrase "without due process of law" meant something like "executive or judicial action taken without lawful authorization and/or not in accordance with traditional forms of justice." The Supreme Court extended the principle to Congress in Murray's Lessee v. Hoboken Land & Improvement Co. (1856). There, the Court determined that the Due Process Clause limited the power of Congress to authorize novel forms of adjudication. The case involved a constitutional challenge to a statutory procedure in which the government collected deficiencies from tax collectors without first having a court determine whether the tax collector really owed the money to the government. The Court found that the clause "is a restraint on the legislative as well as on the executive and judicial powers of the government and cannot be so construed as to leave congress free to make any process ‘due process of law,' by its mere will."  
 
    In order to determine whether legislatively prescribed forms of adjudication violated due process of law, the Court looked to "those settled usages and modes of proceeding existing in the common and statute law of England." The Court found a long tradition in English and American law of auditing tax collectors without prior hearings and accordingly upheld the practice. 
 
    The Due Process Clause requires that deprivations of "life, liberty, or property" be accompanied by due process of law. The deprivation of other interests that do not fall within this enumeration need not be accompanied by due process of law. When the Due Process Clause was ratified in 1791, the meaning of "liberty" as a personal right was clear. Sir William Blackstone, whose influence on the Founding generation was enormous, wrote in his Commentaries on the Laws of England that the right to liberty meant "the power of locomotion, of changing situation, or removing one's person to whatsoever place one's own inclination may direct; without imprisonment or restraint, unless by due course of law." That definition excludes such matters as bodily integrity. Those interests, however, were encompassed by Blackstone's definition of life, which referred to an array of rights lumped together under the general heading of personal security: "a person's legal and uninterrupted enjoyment of his life, his limbs, his body, his health, and his reputation." The term "property" in 1791 was more ambiguous.  
 
    It could have referred to land, to land plus chattels, to anything of exchangeable value, or (what seems most likely) to whatever interests common-law courts would have recognized as property entitled to legal protection. None of these understandings would include as property future enjoyment of government benefits, such as jobs or licenses. The law sharply distinguished between property rights and mere privileges that the government could continue or terminate at its pleasure. 
 
    The eighteenth-century lawyer trying to define the phrase "life, liberty, or property" would have had to face a very sticky problem that could not be answered by reference to Blackstone, tradition, or any other authoritative source of meaning: Do these terms draw their meaning from federal law, state law, or both? Does the Constitution contain its own internal definitions of those terms, so that the Constitution itself determines whether a particular interest is property? Are they defined by reference to the laws of the states, so that a particular interest might be constitutional "property" in Pennsylvania but not in New York? Or must the universe of constitutionally protected interests be determined by some combination of federal and state law? 
 
    Perhaps the best answer, though it is impossible to prove this claim decisively, is that federal law sets the outer boundaries of "life, liberty, and property" and state law fixes the details.  
 
    Surely the Constitution does not itself determine whether a particular estate in land, such as a surface estate on mining land, is or is not "property" for purposes of the Due Process Clause; either answer is permissible and, accordingly, can vary from one jurisdiction to another. But if a state decided that land was henceforth no longer to be considered "property," that would pass the boundaries of acceptability. Federal law thus establishes for each term a "core" of meaning that no jurisdiction can alter, but beyond that core, governments are free to expand or contract the range of constitutionally protected interests. 
 
    Modern doctrine has significantly modified the original understanding of how one determines compliance with "due process of law." Instead of reference to traditionally accepted procedural forms, contemporary law, dating back a century, has judged the adequacy of procedures by a mélange of practical factors that resist easy reduction. As Justice Frankfurter summarized matters in a famous concurring opinion in Joint Anti-Fascist Refugee Committee v. McGrath in 1951: "‘[D]ue process' is compounded of history, reason, the past course of decisions, and stout confidence in the strength of the democratic faith which we profess.... It is a delicate process of judgment by those whom the Constitution entrusted with the unfolding of the process." 
 
    This is a fancy, (and fanciful), way of saying that like pornography, the court will know "due process" when it sees it! 
 
    In Matthews v. Eldridge (1976), the Court attempted to clarify its case law by requiring consideration of; 
 
    "first, the [significance of the] private interest that will be affected by the official action; second, the risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and finally, the [weight of the] Government's interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail." 
 
    This balancing-of-factors approach is universally decried as unpredictable. Many observers also object to the Court's optimistic goal of accurate decision-making, and there is considerable disagreement about which other possible goals of procedure should be factored into the mix. 
 
    In addition, one of the trickiest questions in modern law concerns the timing of procedures: which procedures (if any) must come before the government deprives people of protected interests? The law in this area remains unsettled in many important respects and defies simple description. 
 
    The most dramatic transformations in modern due process have concerned the range of interests encompassed by the phrase "life, liberty, or property." As late as 1950, the original meaning still largely held sway, though Blackstone's broad understanding of "life" mysteriously vanished in favor of a much narrower meaning.  
 
    No doubt this development, which was never expressly acknowledged, put pressure on the other terms in the enumeration to include such worthy interests as physical integrity and reputation. More importantly, the rise of the post-New Deal administrative state vastly expanded the range of circumstances under which official action could affect people's lives, and the concomitant expansion of government benefits, jobs, and licenses raised the stakes of excluding such interests from procedural protection. By the early 1960s, a majority of the Court was prepared to treat the phrase "life, liberty, or property" as a convenient shorthand for "any interest whose loss would be grievous" rather than as a list of three distinct terms with distinct, ascertainable meanings—a development that some commentators half-jokingly described as "lifelibertyproperty." On this new understanding, government benefits could easily constitute interests whose loss would be grievous. 
 
    In 1970, the Court formalized this understanding in Goldberg v. Kelly, where the State of New York, in its argument to the Supreme Court concerning the need for elaborate pre-termination hearings prior to termination of benefits under the Aid to Families with Dependent Children Act, did not even argue that expected future receipt of AFDC benefits was not a constitutionally protected interest. Subsequent cases quickly extended constitutional protection to such interests as government licenses and reputation. 
 
    In 1972, the Supreme Court established the framework of modern law in Board of Regents of State Colleges v. Roth. That case reestablished some differentiations among the three protected interests. The Court held that "liberty" and "property" were distinct terms with ascertainable meanings, though "life" continues to be conspicuously absent from modern recitations of the range of protected interests. The Court explicitly stated, however, that these terms would not be construed in accordance with their original meaning but would have to be construed to include the extended range of interests recognized in prior case law, including government benefits. 
 
    Accordingly, the Court has expanded the definition of the term "liberty," beginning with Meyer v. State of Nebraska (1923), in which it declared that "liberty" includes "not merely freedom from bodily restraint but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy those privileges long recognized...as essential to the orderly pursuit of happiness by free men." It is true that the term has been held not to include (at least under some circumstances) a right to government employment, an interest in reputation, or many interests claimed by prisoners.  
 
    The government is free, however, to construct these excluded interests to be constitutionally protected through statutes and regulations by specifying a clear causal connection between satisfaction of criteria of eligibility and receipt of a benefit, but they are not automatically protected as a matter of constitutional command. Nonetheless, the Court's extraordinary expansion of the concept of "liberty" reached its apogee in the famous (some critics say infamous) declaration by Justice Anthony Kennedy: "At the heart of liberty is the right to define one's own concept of existence, of meaning, of the universe, and of the mystery of human life." Planned Parenthood of Southeastern Pennsylvania v. Casey (1992). 
 
    It is state law today that primarily defines the term "property." Interests within the traditional understanding of property are generally still considered to be property. Interests beyond the traditional understanding, such as government benefits and licenses, are constitutionally protected if statutory or regulatory provisions draw a clear causal line from the satisfaction of eligibility criteria to the receipt of benefits. The case law distinguishes the substance of the created interest from the procedures for its termination. The latter is what the Due Process Clause protects. Within the zone beyond the constitutional core of "liberty" and "property," government can determine which substantive interests shall receive due-process protection, but once that substantive decision is made, the constitutional law of due process assesses the adequacy of the procedures.  
 
    In other words, the government may not make acceptance of "unconstitutional" termination procedures a condition of receiving government benefits. 
 
    If an interest does not fall within the meaning of the phrase "life, liberty, or property,", (as defined by the Court), the Due Process Clause does not mandate any particular procedures for its deprivation. Other sources of law, whether constitutional or statutory, may well do so, but the Due Process Clause is, so to speak, "turned off." There are several other "on-off switches" that determine the applicability of the Due Process Clause. 
 
    First, the clause only applies to government action; private entities are not bound by the Fifth Amendment or, indeed, by anything in the Constitution except the Thirteenth Amendment. This can pose difficult questions when the acting entity is nominally private but is involved in some fashion with the government. See "State Action" in the Fourteenth Amendment, Section 1. Second, modern law holds that the word "deprived" in the Due Process Clause means an intentional (or, at a minimum, a reckless) taking of a protected interest. Losses inflicted by government negligence do not implicate the Due Process Clause. 
 
    Third, and most importantly, administrative agencies are responsible for the vast bulk of governmental actions that work deprivations of interests within the compass of the Due Process Clause.  
 
    Those agencies engage in two forms of official action: rule-making, which strongly resembles in form and function the promulgation of a statute by the legislature, and adjudication, which strongly resembles in form and function the decision of a case by a court. The Due Process Clause has never been understood to impose procedural requirements on legislatures (though it does, under modern understandings, regulate the content of legislation that authorizes executive or judicial procedures).  
 
    For almost a century, courts have held that agency rule-making shares in this legislative immunity from due-process analysis; agency rule-making is subject to no constitutional procedural requirements. Agency adjudication, however, is subject to due-process analysis, but agencies do not stand in the same shoes as courts. Procedures that would be obviously inadequate in judicial proceedings are considered constitutionally adequate for agency adjudication. The size of the gap is uncertain, which typifies the complexity of the modern law of procedural due process. 
 
    Regarding "due process" perhaps we should refer back to Lewis Carroll writing in the voice of Humpty Dumpty; “When I use a word,” Humpty Dumpty said, in rather a scornful tone, “it means just what I choose it to mean—neither more nor less.” “The question is,” said Alice, “whether you can make words mean so many different things.” “The question is,” said Humpty Dumpty, “which is to be master—that’s all.” 
 
    "nor shall private property be taken for public use, without just compensation." 
 
    The drafter of this clause, James Madison, opined: "A Government is instituted to protect property of every sort...This being the end of government, that alone is a just government, which impartially secures to every man, whatever is his own." Against the proposition that the singular purpose of our government is the protection of property, there is the curiosity that the original Constitution scarcely mentions the term. Although at least two states demanded every other provision that we know today as the Bill of Rights, not one requested the Takings Clause. What explains the anomaly? 
 
    The beginning of an answer can be found in Alexander Hamilton's observation that "the true protection of men's rights are to be found not among old parchments, or musty records. They are written...in the whole volume of human nature...and can never be erased or obscured." Alexander Hamilton was, of course, referring to the natural law, which is one of the doctrinal foundations of the United States set out in the Declaration of Independence. 
 
    As a matter of original understanding, the American Founders viewed the natural right to acquire or possess property as embedded in the common law, which they regarded as the natural law applied to specific facts. Thus, the Framers thought that there was little need to create a "parchment protection" against the states, which were, after all, carrying on the common-law tradition.  
 
    Many early colonial and state charters had explicitly protected "the means of acquiring and possessing property" as part of the common-law rights of Englishmen brought over at the time of the first settlements. Nonetheless, Madison apparently believed that the federal government, which, of course, had no long-standing tradition of supporting property rights, should be explicitly restricted to follow the common-law form. It was not until the late nineteenth century that the clause would be judicially applied to the states through the Due Process Clause of the Fourteenth Amendment. Chicago, Burlington & Quincey Railroad Co. (1897). 
 
    Property is not, however, entirely a natural right. The Founders understood that it would need to be further defined in statute. Particular rights of sale or use might well vary from place to place. For example, Thomas Jefferson introduced legislation in Virginia that would abolish landed estates (so-called entails) that were inheritable only through limited bloodlines. Similar restrictions were present in the common law through the rule against perpetuities, which prevents an owner from leaving property with ultimate ownership uncertain for too long a period after his death. 
 
    Because the Fifth Amendment places a restriction on the ability and manner of taking property by the federal government, this begs a central question: what is the source of the federal government's power of eminent domain in the first place?  
 
    The states clearly had that power through their longstanding common-law tradition. How did the new federal government come to possess it as well?  
 
    Two answers have been proposed. The first suggests that the power to take property is inherent in any sovereign. Jones v. United States (1883); Mississippi & Rum River Boom Co. v. Patterson (1878). Although Hugo Grotius, who coined the phrase "eminent domain" in 1625, disagreed, a sovereign in certain very limited—usually war-time—situations, has been allowed to take property without the obligation to compensate. In another rare circumstance, where property is physically taken, if the taking results in no net loss to the owner, compensation is not due. Brown v. Legal Foundation of Washington (2003). Putting these rarities aside, it is frequently said that the very institution of the federal government brings with it the power of eminent domain. 
 
    A second answer is that the federal power of eminent domain resides in, and is limited by, the Necessary and Proper Clause (Article I, Section 8, Clause 18), or by Congress's implied powers as confirmed by the Necessary and Proper Clause. McCulloch v. Maryland (1819); United States v. Gettysburg Electric Railway Co. (1896). Under this perspective, Congress may exercise the power of eminent domain only in order to effectuate one of its delegated powers. Similarly, the executive is limited to property takings allowable only under Article II executive powers, but they are far more restricted. Youngstown Sheet & Tube Co. v. Sawyer (1952).  
 
    Inasmuch as James Madison came to support and propose a Bill of Rights because he realized the range of congressional power under the Necessary and Proper Clause, and inasmuch as the Takings Clause is primarily his offering, such a reading has historical credence. 
 
    What changes to the definition of property, then, can the federal government—and since incorporation of the Fifth Amendment, a state or local government—legislate without offending the natural right to property that underlies the common law? Justice Oliver Wendell Holmes initially opined that regulation must not go "too far": a judicial limit, but not a very formidable one. Pennsylvania Coal Co. v. Mahon (1922). Worse, the test actually looked at the wrong question. It focused on whether the regulation diminished the value of the property, rather than asking whether the regulation actually was consistent with common-law limitations on the use of property. The confusion between restrictions on use and diminution of value continues to affect the judicial interpretation of the clause. 
 
    So what limits have the modern cases placed on the regulation of property? In other words, what is "too far"? The Supreme Court easily determined that a regulation that authorizes the physical occupation of property was a taking. Loretto v. Teleprompter Manhattan CATV Corp. (1982). This categorical protection of the right to exclude emerged from the ancient protection against trespass.  
 
    But Loretto's significance was not great as a practical matter, because few regulations have the brazenness, short of formal condemnation, to authorize third parties to station themselves on other's property.  
 
    Occasionally, regulation comes close to outright physical occupation, by conditioning the grant of a governmental permit upon some forfeiture of a property interest. For example, one homeowner was told that he could expand his home, but only if he provided a beach easement to the public. Nollan v. California Coastal Commission (1987). Another was told that she could enlarge a retail plumbing store if she set aside property for a bike path. Dolan v. City of Tigard (1994). 
 
    In these cases, the Court has held that the Takings Clause prohibits the regulating agencies from using the permit process to leverage their governmental power to achieve what they wish without cost. To survive review, regulatory conditions must "substantially advance" a legitimate governmental interest and be reasonably "proportionate" to the external effects likely to be caused by the property owner's proposal. In Nollan, the landowner was freed of the beach-easement requirement because it was unnecessary to the government's stated purposes. In Dolan, the store owner did not have to facilitate the bike path, because, however desirable that might be, the need for it was not caused by the activity being regulated (the expansion of a plumbing store). 
 
    The Court has also applied the Takings Clause to invalidate regulations that deprive property of all of its economic use. Lucas v. South Carolina Coastal Council (1992). This, too, is a taking unless the regulation parallels the limitations in the background principles of the state's law of property and nuisance. In Lucas, the desired property use was for residential construction, and the regulating state could not show that the common-law nuisance principles prohibited that use of the property. 
 
    The significance of the common-law/natural-right backdrop of property continues to shape constitutional doctrine. But what happens if modern regulation does not just mimic the common law but imposes far greater restrictions, based perhaps on modern environmental considerations?  
 
    Recent judicial pronouncements indicate that the courts would regard at least a certain amount of environmental restriction as a reasonable extension of the common-law principle. But if one knowingly purchases land in a jurisdiction with an expansive environmental regime, the landowner is not automatically precluded from a takings claim. Rather, that knowledge is only one additional factor for the court to consider in judging whether the regulation can justifiably be considered a taking. Palazzolo v. Rhode Island (2001). 
 
    Other factual matters do play a significant role in keeping most takings cases out of court. State administrative and judicial determinations regarding the final application of regulations to individual parcels and the availability of compensation to owners are prolonged and expensive. Until these processes are completed, a "ripeness doctrine" prevents owners from seeking relief in federal court. Williamson County Regional Planning Commission v. Hamilton Bank (1985). The Court has occasionally expressed frustration with the bureaucratic games that result in protracted litigation, Monterey v. Del Monte Dunes at Monterey, Ltd. (1999), but most often property owners are turned away from the courts and told to keep working through the prescribed processes. 
 
    The most difficult Takings Clause cases are the most common ones. In these, the regulation has not physically invaded or precipitated a total loss, or even been employed to gain undue leverage. Rather, regulation reduces, often significantly but not totally, the economic prospects for property, and an owner asks to be compensated. The governing case here remains Penn Central Transportation Co. v. City of New York (1978). In Penn Central, which dealt with an ordinance that preserved a historic landmark by imposing a large loss on the property owner by forbidding construction of an office tower above it, the Court admitted that the takings issue was "a problem of considerable difficulty." "There was," said the Court, "no ‘set formula' for determining when ‘justice and fairness' require that economic injuries caused by public action be compensated by the government, rather than remain disproportionately concentrated on a few persons."  
 
    The Court admitted that in the typical case it would apply an ad hoc balancing test that would consider (1) the economic impact on the property owner, (2) the extent to which the regulation interfered with investment-backed expectations, and (3) the character or extent of the government action. 
 
    In the weighing of these factors, most property owners have lost their claims for compensation. A few have prevailed by recharacterizing the portion taken as a complete deprivation of a part, rather than a partial deprivation of a whole. The Court has said that, where there is a regulation that is terminated after a court has concluded that it constituted a taking, the owner's deprivation during the temporary period in which the regulation was effective is compensable. First English Evangelical Lutheran Church of Glendale v. County of Los Angeles (1987). However, whether a planned moratorium (even if it lasts for years) constitutes a taking must be determined by using the Penn Central multifactor test. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency (2002). 
 
    Despite the frustration and cost of litigation of enforcing the Takings Clause, property owners remain indefatigable, and they are especially so when they perceive regulation to exceed a reasonable scope and invade that which may fairly be thought to be one of the natural rights of ownership.  
 
    The ultimate purpose of the Takings Clause was well described by the Court more than forty years ago as "designed to bar Government from forcing some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as a whole." Armstrong v. United States (1960). That is the central principle that prompted the Framers to add the Takings Clause to the Bill of Rights. Unfortunately, in today's litigious world and governmental overreach the "protections" afforded by the "takings" clause are ephemeral at best. 
 
    In Kelo v. City of New London (2005) the city of New London planned to use eminent domain to acquire property for a redevelopment project that would replace existing private homes in good condition with private office space and parking lots.  
 
    The property owners argued that the taking was not "for [a] public use," and thus violated the Fifth Amendment. In a 5–4 opinion, the Court upheld the taking, holding that where a government presents a "comprehensive development plan" with "public benefits" that are not merely "incidental or pretextual," the Court will apply a deferential, rational-basis–like standard to determine whether the asserted public benefit of the taking satisfies the public use requirement. In dissent, Justice Sandra Day O'Connor argued that taking of a private property for the benefit of another private party does not constitute public use, unless there is a direct public benefit, such as the elimination of a blighted area. 
 
    Kelo v. City of New London and its ongoing TIF progeny effectively make a mockery of not only the "taking" clause of the Fifth Amendment, but the entire concept of private property. 
 
      
 
    


 
   
 
  



 
 
    Amendment six 
 
    "In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial" --US Constitution, Amendment VI, Clause 1.  
 
    From the time of the Assize of Clarendon (1166) and the Magna Carta (1215), the common law created protections in response to English monarchs who imprisoned enemies of the Crown without permitting them access to courts. By 1642, Sir Edward Coke was able to conclude that English judges "have not suffered the prisoner to be long detained, but...have given the prisoner full and speedy justice...." The evil to be avoided was lengthy pretrial detention. The English Habeas Corpus Act of 1679, for example, required timely hearings while the accused was on bail. 
 
    The Framers of the Constitution understood that a speedy trial was part of the essence of the rights of Englishmen. When the First Congress drafted the Bill of Rights, it approved without discussion the right to a speedy trial. 
 
    Justice delayed is justice denied. 
 
    One of the key rights Americans in the 1780s wanted specifically protected in the Constitution was the right to a speedy trial. 
 
    This was no doubt influenced by the Coercive Acts Britain enforced on the Thirteen Colonies after the Boston Tea Party, one of which was the Administration of Justice Act that said any royally appointed official in the colonies who was accused of a crime would be sent to England for trial if other royal officials decided he could not get a fair trial in Massachusetts. George Washington referred to this Act as the “murder act” because it potentially allowed British officials to get away with murder in America by allowing them to be tried in England. 
 
    So, this Amendment to our Constitution addresses that problem in two ways: by saying trial must be speedy, and by saying the accused must have an impartial and local jury. 
 
    The average time between trial and sentencing in this country today varies by the crime someone is accused of, but it’s never short. Someone accused of a non-fatal car accident (damaging property) can generally count on 2-2 1/2 years between filing and resolution. If it’s a criminal case, it’s much longer. 
 
    The problem here is that justice is being delayed, which already means it’s being denied, but it gets even worse: where does someone accused of a criminal act wait those five years? 
 
    They wait in jail. We don’t think twice about this because we’ve been doing it so long. But why on Earth should someone be imprisoned before they are found guilty of a crime? Jail is for convicted criminals, not people awaiting trial. 
 
    It’s a holdover from our past, the early 1800s, when the wait for a trial was a few days at most and the authorities wanted to make sure the accused showed up for trial and didn’t skip town. It seemed reasonable to have them wait in jail those few days. As the wait got longer, we came up with a horrible solution: posting bail. 
 
    This seems like a very small thing. If you’re arrested, you can post bail to stay out of jail until your trial. That seems fair. 
 
    But it’s not fair, because it gives those who have money an advantage over those who don’t. If you’re rich you can post bail; if you’re poor, you can’t. So poor people go to jail, while others don’t. 
 
    And if you are accused of a horrendous crime, like murder or child sexual assault, you have to post a much larger bail, maybe tens or even hundreds of thousands of dollars. This only guarantees that wealthy people will not be imprisoned while awaiting trial no matter what they are accused of. 
 
    Why should anyone have to pay to stay out of jail when they haven’t been convicted of a crime? The only reason this terrible system remains in place is that bail money helps fund state governments. 
 
    Putting innocent people in jail for years is wrong; putting people whose innocence or guilt has not been established is wrong. Both violate the Constitution. So, it’s amazing that we do it with almost zero public outcry. 
 
    In all criminal prosecutions, the accused shall enjoy the right to a... trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law....
--Amendment VI 
 
    The Framers of the Constitution of 1789 and of the Bill of Rights revered trial by jury. They had been part of the American experience from the start. 
 
    In some colonies, juries had the power to judge questions of law as well as fact. They consisted of twelve people who always acted by unanimous vote. In felony cases, nonjury trials were unknown, and guilty pleas infrequent. Trials were expeditious and routine. 
 
    The period since the Framing has seen notable changes in the general understanding of the right to jury trial. 
 
    They were essential to the U.S. system, "Providing an accused with the right to be tried by a jury of his peers gave him an inestimable safeguard against the corrupt or overzealous prosecutor and against the compliant, biased, or eccentric judge." 
 
    In Apodaca v. Oregon in 1972, four Supreme Court Justices concluded that conviction by a vote of 10–2 did not violate the Sixth Amendment. Four Justices dissented, arguing that the amendment preserved the historic requirement of unanimity.  
 
    The remaining Justice agreed with the dissenters on the construction of the Sixth Amendment but rejected the view that "all of the elements of jury trial within the meaning of the Sixth Amendment are necessarily embodied in or incorporated into the Due Process Clause of the Fourteenth." As a result, non-unanimous verdicts are permissible in state but not federal courts.  
 
    (OPINION: this slicing and dicing of the Constitution by the SCOTUS would be comedic if the result was not so tragic). 
 
    Although juries sometimes disregarded the legal instructions of judges in England, they never acquired formal authority to do so. The American practice, however, was different. In 1735 in New York, Andrew Hamilton told the court trying his client, publisher John Peter Zenger, that the authority of juries "to determine both the law and the fact" was "beyond all dispute." The jury's acquittal of Zenger, despite his apparent guilt of seditious libel, helped shape the American understanding of the role and duties of jurors. 
 
    (OPINION: a fairly modern example of this would be the jury nullification verdict in the O.J. Simpson murder case). 
 
    More recently, however, courts have denied the legitimacy of nullification altogether. In 1997, a federal Court of Appeals held that, even after jury deliberations had begun, a trial judge could remove a juror who had revealed "beyond doubt" an intention to violate the court's instructions on the law.  
 
    (OPINION: since jury deliberations are "secret", even from the judge presiding, my question would be "how would the judge in the case know 'beyond doubt' that a juror had the intention to violate the court's instructions?) 
 
    Today nearly half of the convictions in the felony cases tried are the products of trials before judges sitting without juries. Moreover, only a small minority of felony cases go to trial. Ninety-four percent of the felony convictions in both state and federal courts are by guilty plea, and behind this figure lies the practice of bargaining with defendants to waive the Sixth Amendment right to jury trial. 
 
    Far from encouraging guilty pleas in felony cases, courts at the time of the Bill of Rights actively discouraged them. When instances of plea bargaining began to appear in appellate reports in the decades following the Civil War, lower courts generally denounced the practice and often declared it unconstitutional. The Supreme Court did not uphold the constitutionality of plea-bargained waivers of the right to jury trial until 1970. 
 
    Prolonged jury-selection procedures, cumbersome rules of evidence, repetitive cross-examination of witnesses, courtroom battles of experts, jury instructions that many empirical studies tell us jurors do not understand, and other complications have made trials inaccessible for all but a small minority of defendants. Only a shadow of the communitarian institution the Framers wished to preserve has survived into the twenty-first century.  
 
    Although the Sixth Amendment declares, "In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury," one commentator has said that Americans could replace the word "all" in this Amendment with the words "virtually none." 
 
    "In all criminal prosecutions, the accused shall enjoy the right to ...be informed of the nature and cause of the accusation...."
--Amendment VI 
 
    The Constitution requires that an accused criminal defendant be informed of the nature of the charges against him. As Justice Hugo L. Black has written: 
 
    "No principle of procedural due process is more clearly established than that notice of the specific charge, and a chance to be heard in a trial of the issues raised by that charge, if desired, are among the constitutional rights of every accused in a criminal proceeding in all courts, state or federal." -Cole v. Arkansas (1948). 
 
    Initially, the function of the constitutional requirement was to provide the accused with adequate notice of the charges against him so that he could prepare a defense. As the concept of double jeopardy developed, the notice requirement came to serve the secondary purpose of allowing the accused to plead a prior acquittal as a bar to a second prosecution for the "same offense." It also came to serve as a means of informing the court of the nature of the charges so that the court might determine their legal sufficiency. 
 
    "In all criminal prosecutions, the accused shall enjoy the right to... be confronted with the witnesses against him...."
--Amendment VI 
 
    The Confrontation Clause guarantees an essential element of the adversarial trial process. The clause envisions a trial where the accused sees and hears prosecution witnesses testify in person, in open court, in his presence, and subject to cross-examination. 
 
    As the Supreme Court declared in its first major Confrontation Clause opinion, "The primary object of [the clause] was to prevent depositions or ex parte affidavits, such as were sometimes admitted in civil cases, being used against the prisoner in lieu of a personal examination and cross-examination of the witness." Mattox v. United States (1895). 
 
    In sum, the Confrontation Clause prescribes an adversarial trial process that is designed to get at the truth by allowing defendants to challenge prosecution witnesses through face-to-face testimony and cross-examination. In order to accommodate some hearsay, and to allow for extraordinary cases where witnesses are incapable of testifying in the normal court setting, the Court has allowed exceptions to the basic rule, but only where the Court finds the resulting evidence sufficiently "reliable" in the absence of confrontation. 
 
    (OPINION: So, once again, the law says exactly what is says it is... unless the court decides that it doesn't!) 
 
    " In all criminal prosecutions, the accused shall enjoy the right to... have compulsory process for obtaining witnesses in his favor...."
--Amendment VI 
 
    For centuries, Britons had struggled against the common-law rule that forbade an accused from calling witnesses in his defense in cases of treason or felony, or, even when allowed, not to permit the defense witness to be sworn under oath. The common-law rule survived in the American colonies even after England had abolished it by statute. 
 
    After the Revolution, however, a number of state constitutions established in one form or another the right to call defense witnesses. The clause assured that the accused in a criminal case was guaranteed not only the right to call witnesses but also a process to obtain witnesses, so that defense evidence could be evaluated by a jury or, in a nonjury criminal case, by a judge. It was, in sum, an essential part of the right of an accused to present a defense. 
 
    Unlike other Sixth Amendment guarantees, the right to call witnesses is totally at the defendant's initiative. It is not unlimited, but subject to reasonable* restrictions. Taylor v. Illinois (1988). The ordinary rules of evidence apply to the exercise of the right. The Compulsory Process Clause, for example, does not guarantee a defendant the right to use polygraph evidence in a jurisdiction that forbids such evidence. United States v. Scheffer (1998). 
 
    (*OPINION: Reasonable? According to whom?) 
 
    "In all criminal prosecutions, the accused shall enjoy the right...to have the Assistance of Counsel for his defense."
--Amendment VI 
 
    By affording a right to assistance of counsel, the Founders specifically meant to reject the English practice of prohibiting felony defendants from appearing through counsel except upon debatable points of law that arose during trial. After the Glorious Revolution in England (1688), Parliament passed a statute allowing those accused of treason to appear through counsel. The Framers clearly meant to extend the right to be heard through counsel to cases of felony as well as treason. 
 
    As to the level of criminal charge that triggers the right to counsel, the courts have never complied with the literal meaning of the Sixth Amendment. In this instance, at least, "all" does not mean "all criminal prosecutions": it means some. Petty offenses have been adjudicated without counsel from the time of the Founding to this day. The traditional understanding of petty offenses included misdemeanors punishable by less than six months in jail. The modern Supreme Court has held that no offense can be deemed petty for purposes of the exception to the right to counsel if the accused does in fact receive a sentence that includes incarceration, howsoever brief. 
 
    Amendment VI is contravened by Patriot Act provisions vis-a-vis the right to legal representation. The government may monitor conversations between attorneys and clients in federal prisons and deny lawyers to those accused of crimes. Under the anti-terrorism laws, the government may jail Americans indefinitely without a trial. 
 
    Despite the existence of a tradition in the United States of respect for the rule of law, and the presence of self-correcting mechanisms under the US Constitution, it is sad that a number of important mechanisms for the protection of rights have been removed or obfuscated under law and practice. 
 
    (OPINION: "Land of the free?") 
 
      
 
    


 
   
 
  



 
 
    Amendments Seven & Eight 
 
    "In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved...."
---Amendment VII 
 
    Toward the end of the Constitutional Convention, Hugh Williamson of North Carolina noted that "no provision was yet made for juries in civil cases and suggested the necessity of it." 
 
    It was a costly oversight, for the omission of a guarantee of civil juries occasioned the greatest opposition to the Constitution in the ratifying conventions. Of the six ratifying conventions that proposed amendments to the Constitution, five included a right to a jury in civil cases. 
 
    The right to trial by jury is not constitutionally guaranteed in certain classes of civil cases that are concededly "suits at common law," particularly when "public" or governmental rights are at issue. 
 
    In contrast to the near-universal support for the civil jury trial in the eighteenth and early nineteenth centuries, modern jurists consider civil jury trial neither "implicit in the concept of ordered liberty," Palko v. State of Connecticut (1937), nor "fundamental to the American scheme of justice," Duncan v. Louisiana (1968).  
 
    Accordingly, in company with only the Second Amendment and the Grand Jury Clause of the Fifth Amendment, the Seventh Amendment is not "incorporated" against the states; it applies only in the federal courts. 
 
    "Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted."
---Amendment VIII 
 
    In both English and American practice, the level of bail is determined on a case-by-case basis to ensure the defendant's presence at trial. The court often takes into account the character of the charged offense and the previous behavior of the defendant. The Supreme Court has declared that a bail amount would be "excessive" under the Eighth Amendment if it were "a figure higher than is reasonably calculated" to ensure the defendant's appearance at trial. Stack v. Boyle (1951); see also United States v. Salerno (1987). Procedurally, the defendant must file a motion for reduction in order to contest a bail as excessive. 
 
    More recently, the Supreme Court has approved a state statute allowing pretrial detention of some juveniles, Schall v. Martin (1984). In United States v. Salerno (1987), the Court upheld the pretrial detention provisions in the Bail Reform Act of 1984 that applied to persons who were arrested for serious crimes and who might pose a danger to the community. Based on the Bail Reform Act, a federal district court has upheld detention without bail of persons with alleged terrorist connections. United States v. Goba (2003). 
 
    If some of this sounds familiar, you might want to refer back to our page on Amendment VI. 
 
    Where does someone accused of a criminal act wait those years before they are brought to trial? They wait in jail. 
 
    We don’t think twice about this because we’ve been doing it so long. But why on Earth should someone be imprisoned before they are found guilty of a crime? Jail is for convicted criminals, not people awaiting trial. 
 
    It’s a holdover from our past, the early 1800s, when the wait for a trial was a few days at most and the authorities wanted to make sure the accused showed up for trial and didn’t skip town. It seemed reasonable to have them wait in jail those few days. As the wait got longer, we came up with a horrible solution: posting bail. 
 
    This seems like a very small thing. If you’re arrested, you can post bail to stay out of jail until your trial. That seems fair. 
 
    But it’s not fair, because it gives those who have money an advantage over those who don’t. If you’re rich you can post bail; if you’re poor, you can’t. So poor people go to jail, while others don’t. 
 
    Why should anyone have to pay to stay out of jail when they haven’t been convicted of a crime? The only reason this terrible system remains in place is that bail money helps fund state governments. 
 
    Putting innocent people in jail for years is wrong; putting people whose innocence or guilt has not been established is wrong. Both violate the Constitution. 
 
      
 
    


 
   
 
  



 
 
    Amendment nine 
 
    "The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people." 
 
    The Ninth Amendment was written to accomplish the following objectives: (1) to prevent the application of the statutory rule of interpretation, inclusio unius est exclusio alterius (the inclusion of one thing necessarily excludes all others); (2) to permit the Federalists to save face by affirming the argument they had made against the necessity of a bill of rights; and (3) to confirm the republican principles, espoused by Federalists and Anti-Federalists alike, that the people retain their communal right of self-governance. 
 
    In arguing against the inclusion of a "Bill of Rights" the Federalists posited; "If we attempt an enumeration, every thing that is not enumerated is presumed to be given. The consequence is, that an imperfect enumeration would throw all implied power into the scale of the government, and the rights of the people would be rendered incomplete." 
 
    "It has been objected also against a bill of rights, that, by enumerating particular exceptions to the grant of power, it would disparage those rights which were not placed in that enumeration; and it might follow by implication, that those rights which were not singled out, were intended to be assigned into the hands of the General Government and were consequently insecure.  
 
    This is one of the most plausible arguments I have ever heard against the admission of a bill of rights into this system; but, I conceive, that it may be guarded against."
--James Madison 
 
    Madison was attempting to guard against the well-understood rule of inclusio unius est exclusio alterius, whereby the very listing of certain rights as immune from congressional regulation would necessarily imply a grant of general legislative power in Congress to legislate over all others. 
 
    Madison's proposed amendment, then, was an attempt to avoid the result feared by the Federalists. The State of Virginia stalled the adoption of the Constitution for over two years over the questions that Madison attempted to address with the 9th amendment. Yet within two years of adoption, the Federal government began overreach which was commented on in 1886 by Lysander Spooner; 
 
    "But perhaps the most absolute proof that our national lawmakers and judges are as regardless of all constitutional, as they are of all natural, law, and that their statutes and decisions are as destitute of all constitutional, as they are of all natural, authority, is to be found in the fact that these lawmakers and judges have trampled upon, and utterly ignored, certain amendments to the constitution, which had been adopted, and (constitutionally speaking) become authoritative, as early as 1791; only two years after the government went into operation. 
 
    If these amendments had been obeyed, they would have compelled all congresses and courts to understand that, if the government had any constitutional powers at all, they were simply powers to protect men’s natural rights, and not to destroy any of them. 
 
    These amendments have actually forbidden any lawmaking whatever in violation of men’s natural rights. And this is equivalent to a prohibition of any lawmaking at all. And if lawmakers and courts had been as desirous of preserving men’s natural rights, as they have been of violating them, they would long ago have found out that, since these amendments, the constitution authorized no lawmaking at all." 
 
    The 9th U.S. Circuit Court of Appeals confirmed on March 14, 2007 that the Ninth Amendment to the United States is now null and void. The judges did not explicitly express those statements in their ruling, but that is the implication. The case involved a woman whose life, according to her doctor, can only be preserved with medical marijuana. The judges ruled that the federal government may nevertheless prosecute her for violating federal laws regarding drugs. 
 
    The U.S. Supreme Court had already ruled that medical marijuana users could be convicted for violating federal marijuana laws even if legal by state law. Therefore, the specific issue in this case was whether the U.S. Constitution recognizes a natural right to life as an unenumerated right recognized by the Ninth Amendment to the U.S. Constitution.  
 
    That Amendment states, in its entirety, “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.” 
 
    The meaning of the Ninth Amendment is that there are rights that people have which are not created by the constitution but precede it, and these rights are recognized by the U.S. Constitution just as much as rights such as free speech that are “enumerated” or explicitly stated. The supreme natural right of a person is the right to live and to protect one’s own life. If this supreme right is “disparaged,” hence ignored or disregarded, or denied, then no other rights have meaning. 
 
    The judges ruled that the defendant could be prosecuted by the federal government. They ruled that the right to life is not implicit in the Constitution, which implies that these judges disparage and deny the Ninth Amendment itself. This judgment has killed the Ninth Amendment. That section of the Bill of Rights in the U.S. Constitution is now null and void, no longer recognized by the federal judiciary. 
 
    The fundamental moral purpose and authority of government is to protect life and liberty. Government is not morally justified by democracy or a constitution or religious authority but only from enforcing a rule of law that protects human rights. In the United States, the heart and soul of the U.S. Constitution has been the Ninth Amendment, which recognizes all our natural rights, and explicitly prohibits the federal government from denying and disparaging these rights. 
 
    Congress is at fault for enacting laws that violate the Ninth Amendment, but the way the U.S. government works is by the judicial branch of government having the last say, overruling laws that violate the Constitution. 
 
    Where does that leave American citizens? We no longer have a real rule of law, but a rule of men who can decide what portions of the constitution to live by and which to disparage. 
 
    The day that the judges killed the Ninth Amendment they murdered the spirit of the U.S. Constitution, the spirit of liberty and the vision of our Founding Fathers. 
 
    On March 14, 2007 the U.S. government lost its remaining moral authority. 
 
      
 
    


 
   
 
  



 
 
      
 
    Amendment ten 
 
    "The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people."
Amendment X 
 
    The Tenth Amendment expresses the principle that underpins the entire plan of the original Constitution: the national government possesses only those powers delegated to it. The Framers of the Tenth Amendment had two purposes in mind when they drafted it. The first was a necessary rule of construction. The second was to reaffirm the nature of the federal system. 
 
    Because the Constitution created a government of limited and enumerated powers, the Federalist Framers initially believed that a bill of rights was not only unnecessary, but also potentially dangerous. The Federalists insisted that, under the normal rules of statutory construction, by forbidding the government from acting in certain areas, a bill of rights necessarily implied that the government could act in all other areas not forbidden to it. That would change the federal government from one of limited powers to one, like the states, of general legislative powers. 
 
    The Federalists relented and passed the Bill of Rights in the First Congress only after making certain that no such implication could arise from the prohibitions of the Bill of Rights.  
 
    Hence, the Tenth Amendment—a rule of construction that warns against interpreting the other amendments in the Bill of Rights to imply powers in the national government that were not granted by the original document. 
 
    Despite the Framers' concerns and the clear text of the Tenth Amendment, the Supreme Court indulged precisely this form of reasoning. In the Legal Tender Cases in 1871, declining to locate the power to issue paper money in any enumerated power, the Court wrote: “And, that important powers were understood by the people who adopted the Constitution to have been created by it, powers not enumerated, and not included incidentally in any one of those enumerated, is shown by the amendments....They tend plainly to show that, in the judgment of those who adopted the Constitution, there were powers created by it, neither expressly specified nor deducible from any one specified power, or ancillary to it alone, but which grew out of the aggregate of powers conferred upon the government, or out of the sovereignty instituted. Most of these amendments are denials of power which had not been expressly granted, and which cannot be said to have been necessary and proper for carrying into execution any other powers. Such, for example, is the prohibition of any laws respecting the establishment of religion, prohibiting the free exercise thereof, or abridging the freedom of speech or of the press." 
 
    While providing a rule of construction for the relationship between the Bill of Rights and the scheme of enumerated powers, the Tenth Amendment also affirms the Constitution's basic scheme of defining the relationship between the national and state governments. The Founders were wary of centralized government.  
 
    At the same time, the failure of the Articles of Confederation revealed the necessity of vesting some authority independent of the states in a national government. The Constitution therefore created a novel system of mixed sovereignty. Each government possessed direct authority over citizens: the states generally over their citizens, and the federal government under its assigned powers. 
 
    An historical accident was our undoing here. that historical accident was the intersection of the slavery issue and the right to secede issue. 
 
    In 1860, the Southern States were wrong (morally) about slavery, but they were right that they had a Constitutional right to secede from the Union. Conversely, the North was correct about slavery, but wrong in denying secession rights. 
 
    Once states lost the right to secede through the War Between the States, they lost all leverage against the Federal government and the Constitutional balance attempted by the Ninth and Tenth Amendments was irretrievably upset. 
 
    You might wonder what would have happened if the North would have let the South secede and then joined Europe in an economic boycott against the newly-independent Southern states. Surely, slavery would have lasted a bit longer, but I don't think it would have lasted much longer.  
 
    On the other hand, states would have retained the right to enforce the Tenth Amendment by (threat of) secession. It is also interesting to ponder whether present day North American blacks and whites would have been better off socially if slavery had died a more gradual, natural death in the South. 
 
    At the time of the Constitution's Ratification, if it were understood that once ratified, a state's decision would be permanent, and any attempt to leave the Union would be met with armed invasion, then I don't think there's any question that the Constitution would never have been ratified. It barely was ratified anyway. 
 
    As things now stand the tenth amendment is certainly the most ignored.  
 
    Congress runs a 50-state extortion ring, threatening to withhold education or highway money if the states do not comply... this seems to me to be a blatant violation of the 10th Amendment. This is how they keep web filters in our libraries... no child left behind... The Patriot Act... FISA Courts, etc." 
 
    Wouldn't the 10th prevent the Federal Government from being involved in these other things. States’ rights mean that these other programs should be funded and run by the state. There is no reason that the federal government should be giving the states any money at all according to my reading of the 10th. If states funded it themselves then they could easily blow off the Fed and do things the way they want them done without having to worry about federal funding drying up. 
 
      
 
    


 
   
 
  



 
 
    amendment eleven 
 
    "The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State."
Amendment XI 
 
    The Eleventh Amendment was ratified in 1795 as a response to the Supreme Court's decision in Chisholm v. Georgia (1793). Chisholm had held that the federal courts could hear suits by individuals against state governments for money damages, notwithstanding the sovereign immunity that the states had traditionally enjoyed. The resulting furor—based largely on concerns that the states would be held accountable for their Revolutionary War debts—gave rise in 1795 to the ratification of the Eleventh Amendment, which established a fairly narrow textual bar to jurisdiction in cases like Chisholm itself. Chisholm was the first major constitutional decision of the new Court, and the Eleventh Amendment reversed it, eight years before Marbury v. Madison (1803). 
 
    The notion of sovereign immunity predates the Eleventh Amendment, having its origins in the English common law. The Framers were clearly aware of the traditional doctrine that the states were immune from private lawsuits as sovereign entities, and some Anti-Federalists feared that Article III, Section 1, of the Constitution—which declares that the federal judicial power extends to suits "between a State and Citizens of another State"—would override that doctrine. 
 
    Several key Framers—including Alexander Hamilton, James Madison, and John Marshall—are on record denying that the Constitution would, of its own force, deprive the states of this immunity. The more difficult questions are ones that the Framers did not confront directly: Did the states' immunity apply in suits based on federal law, as opposed to the state common-law claim relied upon in Chisholm? And was that immunity constitutional in stature, or could Congress abrogate it? 
 
    The Court answered the first question in the 1890 case of Hans v. State of Louisiana, holding that the Eleventh Amendment bars private suits against the states even where federal jurisdiction is based on a federal question rather than diversity. 
 
    After Hans, the Court extended the states' immunity in a number of other ways inconsistent with the amendment's text, holding that the immunity applies in admiralty (notwithstanding the textual limitation to "suit[s] in law or equity") and in suits by foreign sovereigns and Indian tribes (notwithstanding the textual limitation to "Citizens" of a "State" or "Foreign State"). 
 
    The second question—whether Congress may abrogate the states' sovereign immunity—has preoccupied the Court more recently. There is little doubt that the states enjoyed, at the Founding, the sort of sovereign immunity recognized in common law. Most common-law doctrines, however, are subject to legislative override.  
 
    Debates at the Constitutional and ratification conventions focused on whether Article III was itself intended to override this traditional immunity; they did not address, however, whether Congress could do so by later legislative enactment. 
 
    In recent years, the Supreme Court has set forth specific conditions for negating a state’s Eleventh Amendment immunity against money damages in federal courts under some federal statutes. 
 
    The first two conditions apply to Congress, the source of the legislation. First, Congress can express its intent to nullify, or “abrogate,” Eleventh Amendment immunity for states under a specific federal statute, making it possible for states to be sued. However, Congress may do so only by making its intention unmistakably clear in the language of the legislation, as determined by the courts.  
 
    Second, the courts must be persuaded that Congress has sufficient authority in the Constitution to nullify Eleventh Amendment immunity. The alternative condition applies to the states, which are the recipients of the immunity. Specifically, the state may waive, or knowingly and voluntarily give up, the immunity. For example, the state’s acceptance of federal funds may constitute such a waiver, depending on whether this acceptance is ultimately determined by a court to be informed consent or coercion. 
 
    Debates at the Constitutional and ratification conventions focused on whether Article III was itself intended to override this traditional immunity; they did not address, however, whether Congress could do so by later legislative enactment. The Court's 1996 decision in Seminole Tribe of Florida v. Florida held that Congress may not abrogate state sovereign immunity, at least when it acts pursuant to its enumerated powers in Article I of the Constitution.  
 
    Seminole Tribe determined that the states' traditional immunity was not a mere holdover from the common law but rather a basic principle of the constitutional structure. 
 
    Three years later, in Alden v. Maine (1999), the Court held that, notwithstanding the amendment's limited application to "[t]he Judicial power of the United States," Congress also lacked power to override state sovereign immunity for suits in state court. Alden frankly acknowledged that no such principle could be gleaned from the amendment's text; the Court relied, however, on a structural principle that predated the text and applied much more broadly.  
 
    The phrase "Eleventh Amendment immunity," Justice Anthony Kennedy said, "is something of a misnomer.... Sovereign immunity derives not from the Eleventh Amendment but from the structure of the original Constitution itself." 
 
    Notwithstanding Seminole Tribe and Alden, however, Congress retains power to abrogate state sovereign immunity when it acts pursuant to its power to enforce the Reconstruction Amendments (i.e., the Thirteenth, Fourteenth, and Fifteenth).  
 
    Several reasons have been given for this: those amendments postdate the Eleventh; they were designed by the Civil War victors to cut back on state sovereignty; and their textual grant of power to Congress to "enforce" their provisions may be interpreted to extend to subjecting the states to monetary remedies for violations. Although the Court decided the leading case on the enforcement power—Fitzpatrick v. Bitzer—in 1976, its more recent decisions have all reaffirmed that precedent. 
 
    In order to use the Fitzpatrick exception, Congress and private litigants have sought to rethink a number of federal statutory schemes, originally enacted under the Commerce Clause, as efforts to enforce the Fourteenth Amendment.  
 
    The Florida Prepaid Postsecondary Education Expense Board v. College Savings Bank (1999) decision rejected Congress's attempt to use Section 5 of the Fourteenth Amendment to abrogate state sovereign immunity in patent and false-advertising suits as a means of preventing deprivations of property without due process of law.  
 
    More recently, Kimel v. Florida Board of Regents (2000) and Board of Trustees of the University of Alabama v. Garrett (2001) rejected claims that state liability under the Age Discrimination in Employment Act (ADEA) and Americans with Disabilities Act (ADA) would validly remedy violations of the Equal Protection Clause. Nonetheless, abrogation under the enforcement power is appropriate when a high proportion of statutory violations are also constitutional violations of rights protected by Section 1 of the Fourteenth Amendment.  
 
    Thus, Nevada Department of Human Resources v. Hibbs (2003) held that Congress may subject a state to suits for money damages by state employees in the event of the state's failure to comply with the family-care provision of the Family and Medical Leave Act (FMLA). Hibbs suggests that narrowly drawn abrogation statutes can pass muster under Section 5, particularly where the rights being enforced call for heightened judicial scrutiny. 
 
    In addition to abrogating state immunities under Section 5, Congress retains other important tools for holding state actors accountable for violations of federal law. Congress can, for example, require the states to waive their immunities as a condition for receipt of federal grants under the Spending Clause (Article I, Section 8, Clause 1). Furthermore, state sovereign immunity has never been understood to bar suits by the United States itself. Federal enforcement agencies thus may continue to enforce the ADEA and ADA against state governments.  
 
    Nor does state immunity bar claims against state officers for injunctive relief or (when the officer is sued in his personal capacity) for money damages. So long as these options exist, the sovereign immunity embodied in the Eleventh Amendment and its extratextual background principles will tend to force suits against the states into certain channels without entirely eliminating the possibility of relief. 
 
    So, once again we have an instance where the Constitution, (or in this case an amendment to the Constitution), means exactly what it says it means... unless the Supreme Court decides otherwise, (regardless of the context or intent of the original Framers), in which case the Constitution means exactly what the Supreme Court says it means... unless the Congress decides that they are sufficiently unhappy with what the Supreme Court has ruled in which case they can craft legislation that contravenes the Supreme Courts' decision on the matter.  
 
    Clear as mud, no?  Once more we are given an indication that while the common meme is that we are a nation of laws, we are, in fact, a nation of men... and in many cases a nation of very confused men. 
 
    


 
   
 
  



 
 
    Amendment twelve 
 
      
 
    “The Electors shall meet in their respective states and vote by ballot for President and Vice-President, one of whom, at least, shall not be an inhabitant of the same state with themselves;” 
 
    The Twelfth Amendment sets out the procedures for the election of the President and Vice President: Electors cast one vote for each office in their respective states, and the candidate having the majority of votes cast for a particular office is elected. If no person has a majority for President, the House of Representatives votes from among the top three candidates, with each state delegation casting one vote. In the case of a failure of any vice-presidential candidate to gain a majority of electoral votes, the Senate chooses between the top two candidates. The procedure for choosing the President and Vice President is set out in Article II, Section 1, Clauses 2–6, of the Constitution. This amendment replaces the third clause of that section, which had called for only a single set of votes for President and Vice President, so that the vice presidency would go to the presidential runner-up. In the unamended Constitution, the choice in the case of a non-majority in the Electoral College fell to the House of Representatives, as it does under the amendment, and the runner-up there would be chosen as Vice President. 
 
    The Twelfth Amendment, the last to be proposed by the Founding generation, was proposed for ratification in December 1803 and was ratified in 1804, in time for the presidential election that year. The previous system had yielded, in the election of 1796, Federalist John Adams’s election as President, while his bitter rival and sometimes-close friend, Republican Thomas Jefferson, was elected Vice President. In the election of 1800, Republican, (the precursor of today’s Democrats), electors, though they clearly preferred Jefferson, sought to guarantee that Republicans won both offices, and cast seventy-three electoral votes for both Thomas Jefferson and Aaron Burr. This threw the election into the House of Representatives, where it was only resolved (in Jefferson’s favor) on the thirty-sixth ballot. The hardening of party lines and concomitant voting by party slates (which the Framers had not contemplated) and some dissatisfaction with the way in which electors were chosen in the states led to proposals for change, including a proposal that electors be chosen in separate electoral districts in each state. However, the only change successfully accomplished was that of separate voting for President and Vice President. 
 
    Electors in all but two states (Maine and Nebraska) do vote as a bloc, effectively ensuring a two-party system. 
 
    Most presidential elections have not generated Twelfth Amendment controversy. However, the provisions of the Amendment have surfaced from time to time, most commonly when a third-party candidate threatens to take a substantial percentage of the vote. In 1824, the failure of either Andrew Jackson or John Quincy Adams to garner a majority of electoral votes threw the election into the House of Representatives, where Adams won the presidency despite having fewer electoral votes than Jackson. In 1876, similar circumstances were resolved differently, when neither Rutherford B. Hayes nor Samuel Tilden received a majority of electoral votes, due to disputed votes in three Southern states. In that instance, Hayes won the presidency when a congressional commission awarded him all disputed electoral votes (and thus a one-vote majority). 
 
    The Electoral College was created for two reasons. 
 
    The first purpose was to create a buffer between population and the selection of a President. 
 
    The second as part of the structure of the government that gave extra power to the smaller states. 
 
    The first reason that the founders created the Electoral College is that the founding fathers were afraid of direct election to the Presidency. They feared a tyrant could manipulate public opinion and come to power. 
 
    History has proven this fear to be justified by the creation of the “Imperial Presidency” first under Franklin Delano Roosevelt and later by Lyndon Baines Johnson; Richard Milhous Nixon and lately by Barack Hussein Obama. A charismatic and/or politically powerful leader combined with a complacent or complicit media can, very easily become a demagogue. 
 
    Hamilton and the other founders believed, wrongly, that the electors would be able to ensure that only a qualified person becomes President. They believed that with the Electoral College no one would be able to manipulate the citizenry. It would act as check on an electorate that might be duped. Hamilton and the other founders did not trust the population to make the right choice. Their reasoning failed to take the rise in power of political parties into account. 
 
    The electoral college is also part of compromises made at the convention to satisfy the small states. Under the system of the Electoral College each state had the same number of electoral votes as they have representative in Congress, thus no state could have less than three. 
 
    One aspect of the electoral system that is not mandated in the constitution is the fact that the winner takes all the votes in the state. While this tends to negate the power of the electorate, with the evolution of powerful political parties it concentrates great power in the hands of the “leaders” of those parties. 
 
    While there are clear problems with the Electoral College and there are some advantages to it, changing it is very unlikely. It would take a constitutional amendment ratified by 3/4 of states to change the system. It is hard to imagine the smaller states agreeing. One way of modifying the system is to eliminate the winner take all part of it. The method that the states vote for the electoral college is not mandated by the constitution but is decided by the states. Two states do not use the winner take all system, Maine and Nebraska. It would be difficult but not impossible to get other states to change their systems, unfortunately the party that has the advantage in the state is unlikely to agree to a unilateral change. 
 
    Although “Power to the People” was a slogan much bandied about starting in the upheaval of the 1960’s, the truth of the matter is much closer to a quote attributed to Josef Stalin: 
 
    “It is enough that the people know there was an election. The people who cast the votes decide nothing. The people who count the votes decide everything.”  
 
    –Joseph Stalin 
 
      
 
    


 
   
 
  



 
 
    Amendment Thirteen 
 
    It has been said that history is written by the victors... sometimes history is rewritten to keep folks ignorant of their heritage and their past. 
 
    "Section 1. Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction. 
 
    Section 2. Congress shall have power to enforce this article by appropriate legislation."
--Amendment XIII 
 
    [image: Image]  
 
    In order to understand the background of the 13th, 14th. & 15th. amendments to the Constitution, you must first understand the Reconstruction Acts of 1867 which the precursor of them were. 
 
    The Reconstruction Acts of 1867 began the period of time known as Radical Reconstruction. These laws included the following measures: 
 
    
    	 The South was divided into five military districts and governed by military governors until acceptable state constitutions could be written and approved by Congress. 
 
    	 All males, regardless of race, but excluding former Confederate leaders, were permitted to participate in the constitutional conventions that formed the new governments in each state. 
 
    	 New state constitutions were required to provide for universal manhood suffrage (voting rights for all men) without regard to race. 
 
    	 States were required to ratify the Fourteenth Amendment in order to be readmitted to the Union. 
 
   
 
      
 
    "Whereas no legal State governments or adequate protection for life or property now exists in the rebel States of Virginia, North Carolina, South Carolina, Georgia, Mississippi, Alabama, Louisiana, Florida. Texas and Arkansas; and whereas it is necessary that peace and good order should be enforced in said States until loyal and republican State governments can be legally established: Therefore,
Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, That said rebel States shall be divided into military districts and made subject to the military authority of the United States as hereinafter prescribed, and for that purpose Virginia shall constitute the first district; North Carolina and South Carolina the second district; Georgia, Alabama and Florida the third district; Mississippi and Arkansas the fourth district; and Louisiana and Texas the fifth district." 
 
    Although the military conflict had ended, Reconstruction was in many ways still a war. This important struggle was waged by radical northerners who wanted to punish the South and Southerners who desperately wanted to preserve their way of life. 
 
    Under federal bayonets, blacks, including those who had recently been freed, received the right to vote, hold political offices, and become judges and police chiefs.  
 
    They held positions that formerly belonged to Southern Democrats. 
 
    President Johnson vetoed all the Radical initiatives, but Congress overrode him each time. It was the Radical Republicans who impeached President Johnson in 1868. The Senate, by a single vote, failed to convict him, but his power to hinder radical reform was diminished. 
 
    This was the atmosphere under which Amendment XIII was passed. 
 
    [image: Image] 
 
    It could be argued that rather than preserve the union by re assimilating the break-away Southern States a literal "Shotgun marriage" was affected at the point of a bayonet. The former Confederate States were not treated as formerly estranged brothers reintegrated into the family circle but as a conquered adversary to be ground into submission. 
 
    It cannot be ignored that, in war, “to the victor goes the spoils.” The animosity between the inhabitants of the north and south did not soften after the civil war ended. In fact, they still simmer to this day, especially with the current push to remove Southern civil war icons, statues and monuments. 
 
    


 
   
 
  



 
 
      
 
    lost Amendment thirteen 
 
    In the winter of 1983, archival research expert David Dodge, and former Baltimore police investigator Tom Dunn, were searching for evidence of government corruption in public records stored in the Belfast Library on the coast of Maine. 
 
    By chance, they discovered the library’s oldest authentic copy of the Constitution of the United States (printed in 1825). Both men were stunned to see this document included a 13th Amendment that no longer appears on current copies of the Constitution.  
 
    Moreover, after studying the Amendment’s language and historical context, they realized the principle intent of this “missing” 13th Amendment was to prohibit lawyers from serving in government. 
 
    Additional copies of the Constitution with the “missing” 13th Amendment printed in at least eighteen separate publications by ten different states and territories over four decades from 1822 to 1860 have been uncovered.  
 
    Evidence has been uncovered that this missing 13th Amendment had indeed been lawfully ratified by the state of Virginia and was therefore an authentic Amendment to the American Constitution. If the evidence is correct and no logical errors have been made, a 13th Amendment restricting lawyers from serving in government was ratified in 1819 and removed from the U.S. Constitution during the tumult of the Civil War.  
 
    Since the Amendment was never lawfully repealed, it is still the Law today. The implications are enormous. 
 
    The “missing” 13th Amendment to the Constitution of the United States reads as follows:
“If any citizen of the United States shall accept, claim, receive, or retain any title of nobility or honour, or shall without the consent of Congress, accept and retain any present, pension, office, or emolument of any kind whatever, from any emperor, king, prince, or foreign power, such person shall cease to be a citizen of the United States, and shall be incapable of holding any office of trust or profit under them, or either of them.” 
 
    At the first reading, the meaning of this 13th Amendment (also called the “title of nobility” Amendment) seems obscure; unimportant. The references to “nobility,” “honour,” “emperor,” “king,” and “prince,” lead us to dismiss this Amendment as a petty post-revolution act of spite directed against the British monarchy. The U.S. modern world of Prince Charles, make anti-royalist sentiments seem so archaic and quaint, that the Amendment can be ignored. 
 
    Not so. Consider some evidence of its historical significance: First, “titles of nobility” were prohibited in both Article VI of the Articles of Confederation (1777) and in Article I, Sections 9 and 10 of the Constitution of the United States (1787); 
 
    Second, although already prohibited by the Constitution, an additional “title of nobility” amendment was proposed in 1789, again in 1810, and finally ratified in 1819. Clearly, the founding fathers saw such a serious threat in “titles of nobility” and “honors” that anyone receiving them would forfeit their citizenship. Since the government prohibited “titles of nobility” several times over four decades and went through the amending process (even though “titles of nobility” were already prohibited by the Constitution), it’s obvious that the Amendment carried much more significance for our founding fathers than is readily apparent today. 
 
    To understand the meaning of this “missing” 13th Amendment, we must understand its historical context — the era surrounding the American Revolution. 
 
    We tend to regard the notion of “a Republic” as benign, harmless, and politically unremarkable. But at the time of the American Revolution, King George III and the other monarchies of Europe saw Republics and sovereignty of the common people as an unnatural, ungodly ideological threat, every bit as dangerously radical as Communism was once regarded by modern Western nations. 
 
    Just as the 1917 Communist Revolution in Russia spawned other revolutions around the world, the American Revolution provided an example and incentive for people all over the world to overthrow their European monarchies. 
 
    Even though the Treaty of Paris ended the Revolutionary War in 1783, the simple fact of our existence threatened the monarchies. The United States stood as a heroic role model for other nations, that inspired them to also struggle against oppressive monarchies. The French Revolution (1789-1799) and the Polish national uprising (1794) were in part encouraged by the American Revolution. 
 
    Though we stood like a beacon of hope for most of the world, the monarchies regarded the United States as a political typhoid Mary, the principle source of a Representative Republic that was destroying monarchies around the world. The monarchies must have realized that if the principle source of that infection could be destroyed, the rest of the world might avoid the contagion and the monarchies would be saved. 
 
    Their survival at stake, the monarchies sought to destroy or subvert the American system of government. Knowing they couldn’t destroy us militarily, they resorted to more covert methods of political subversion, employing spies and secret agents skilled in bribery and legal deception — it was, perhaps, the first “cold war”. Since governments run on money, politicians run for money, and money is the usual enticement to commit treason, much of the monarchy’s counter- revolutionary efforts emanated from English banks. 
 
    The essence of banking was once explained by Sir Josiah Stamp, a former president of the Bank of England:” The modern banking system manufactures money out of nothing. The process is perhaps the most astounding piece of sleight of hand that was ever invented. Banking was conceived in inequity and born in sin… Bankers own the earth. Take it away from them but leave them the power to create money, and, with a flick of a pen, they will create enough money to buy it back again… Take this great power away from them, or if you want to continue to be the slaves of bankers and pay the cost of your own slavery, then let bankers continue to create money and control credit.” 
 
    The last great abuse of the U.S. banking system occurred in the early 1900's and caused the depression of the 1930’s. Today’s abuses may cause another. Current monetary and bank scandals illustrate the on-going relationships between banks, lawyers, politicians, and government agencies. 
 
    The systematic robbery of productive individuals by parasitic bankers and lawyers is not a recent phenomenon. This abuse is a human tradition that predates the Bible and spread from Europe to America despite early colonial prohibitions. 
 
    When the first United States Bank was chartered by Congress in 1790, there were only three state banks in existence. At one time, banks were prohibited by law in most states because many of the early settlers were all too familiar with the practices of the European goldsmith banks. 
 
    Goldsmith banks were safe-houses used to store client’s gold. In exchange for the deposited gold, customers were issued notes (paper money) which were redeemable in gold. The goldsmith bankers quickly succumbed to the temptation to issue “extra” notes, (unbacked by gold).  
 
    Why? Because the “extra” notes enriched the bankers by allowing them to buy property with notes for gold that they did not own, gold that did not even exist. Colonists knew that bankers occasionally printed too much paper money, found themselves over-leveraged, and caused a “run on the bank”. If the bankers lacked sufficient gold to meet the demand, the paper money became worthless and common citizens left holding the paper were ruined. Although over-leveraged bankers were sometime hung, the bankers continued printing extra money to increase their fortunes at the expense of the productive members of society. 
 
    If the colonists forgot the lessons of goldsmith bankers, the American Revolution refreshed their memories. To finance the war, Congress authorized the printing of continental bills of credit in an amount not to exceed $200,000,000. The States issued another $200,000,000 in paper notes. Ultimately, the value of the paper money fell so low that they were soon traded on speculation from 5000 to 1000 paper bills for one coin. 
 
    A few examples of the attempts by the monarchies and banks that almost succeeded in destroying the United States:
-According to the Tennessee Laws (1715-1820, vol. II, p. 774), in the 1794 Jay Treaty, the United States agreed to pay 600,000 pounds sterling to King George III, as reparations for the American revolution.  
 
    The Senate ratified the treaty in secret session and ordered that it not be published. When Benjamin Franklin’s grandson published it anyway, the exposure and resulting public uproar so angered the Congress that it passed the Alien and Sedition Acts (1798) so federal judges could prosecute editors and publishers for reporting the truth about the government.  
 
    Since we had won the Revolutionary War, why would U.S. Senators agree to pay reparations to the loser? And why would they agree to pay 600,000 pounds sterling, eleven years after the war ended? It doesn’t make sense, especially in light of Senate’s secrecy and later fury over being exposed, unless we assume U.S. Senators had been bribed to serve the British monarchy and betray the American people. That’s subversion. 
 
    -The United States Bank had been opposed by the Jeffersonians from the beginning, but the Federalists (the pro-monarchy party) won out in its establishment. The initial capitalization was $10,000,000 — 80% of which would be owned by foreign bankers.  
 
    Since the bank was authorized to lend up to $20,000,000 (double its paid in capital), it was a profitable deal for both the government and the bankers since they could lend, and collect interest on, $10,000,000 that didn’t exist. 
 
    However, the European bankers outfoxed the government and by 1796, the government owed the bank $6,200,000 and was forced to sell its shares. (By 1802, the U.S. government owned no stock in the United States Bank.) The sheer power of the banks and their ability to influence representative government by economic manipulation and outright bribery was exposed in 1811, when the people discovered that European banking interests owned 80% of the bank. Congress therefore refused to renew the bank’s charter. This led to the withdrawal of $7,000,000 in specie by European investors, which in turn, precipitated an economic recession, and the War of 1812. That’s destruction. 
 
    A book called “2 VA LAW” resides in the Library of Congress Law Library. This is an un-catalogued book in the rare book section that reveals a plan to overthrow the constitutional government by secret agreements engineered by the lawyers. 
 
    That is one of the reasons why this Amendment was ratified by Virginia and the notification was lost in the mail. There is no public record that this book exists. That may sound surprising, but according to The Gazette (5/10/91), “the Library of Congress has 349,402 un-catalogued rare books and 13.9 million un-catalogued rare manuscripts.”  
 
    There may be secrets buried in that mass of documents even more astonishing than a missing Constitutional Amendment. 
 
    In seeking to destroy the United States, (and incidentally rule the world), bankers committed many crimes. Foremost among these crimes were fraud, conversion, and plain old theft. To escape prosecution for their crimes, the bankers did the same thing any career criminal does. They hired and formed alliances with the best lawyers and judges money could buy. These alliances, originally forged in Europe (particularly in Great Britain), spread to the colonies, and later into the newly formed United States of America. 
 
    Despite their criminal foundation, these alliances generated wealth, and ultimately, respectability. Like any modern member of organized crime, English bankers and lawyers wanted to be admired as “legitimate businessmen”. As their criminal fortunes grew so did their usefulness, so the British monarchy legitimized these thieves by granting them “titles of nobility”. 
 
    Historically, the British peerage system referred to knights as “Squires” and to those who bore the knight’s shields as “Esquires”. As lances, shields, and physical violence gave way to the more civilized means of theft, the pen grew mightier (and more profitable) than the sword, and the clever wielders of those pens (bankers and lawyers) came to hold titles of nobility. The most common title was “Esquire” (used, even today, by some lawyers). 
 
    In Colonial America, attorneys trained attorneys but most held no “title of nobility” or “honor”. There was no requirement that one be a lawyer to hold the position of district attorney, attorney general, or judge; a citizen’s “counsel of choice” was not restricted to a lawyer; there were no state or national bar associations. 
 
    The only organization that certified lawyers was the International Bar Association (IBA), chartered by the King of England, headquartered in London, and closely associated with the international banking system. Lawyers admitted to the IBA received the rank “Esquire” — a “title of nobility”. “Esquire” was the principle title of nobility which the 13th Amendment sought to prohibit from the United States. 
 
    Why? Because the loyalty of “Esquire” lawyers was suspect. Bankers and lawyers with an “Esquire” behind their names were agents of the monarchy, members of an organization whose principle purposes were political, not economic, and regarded with the same wariness that some people today reserve for members of the KGB or the CIA. 
 
    Article 1, Sect. 9 of the Constitution sought to prohibit the International Bar Association (or any other agency that granted titles of nobility) from operating in America. But the Constitution neglected to specify a penalty, so the prohibition was ignored, and agents of the monarchy continued to infiltrate and influence the government (as in the Jay Treaty and the US Bank charter incidents). 
 
    Therefore, a “title of nobility” amendment that specified a penalty (loss of citizenship) was proposed in 1789, and again in 1810. The meaning of the amendment is seen in its intent to prohibit persons having titles of nobility and loyalties to foreign governments and bankers from voting, holding public office, or using their skills to subvert the government. 
 
    The missing Amendment is referred to as the “title of nobility” Amendment, but the second prohibition against “honour” (honor), may be more significant. 
 
    According to Webster’s Dictionary, the archaic definition of “honor” (as used when the 13th Amendment was ratified) meant anyone “obtaining or having an advantage or privilege over another”. A contemporary example of an “honor” granted to only a few Americans is the privilege of being a judge: Lawyers can be judges and exercise the attendant privileges and powers; non-lawyers cannot. 
 
    By prohibiting “honors”, the missing Amendment prohibits any advantage or privilege that would grant some citizens an unequal opportunity to achieve or exercise political power. Therefore, the second meaning (intent) of the 13th Amendment was to ensure political equality among all American citizens, by prohibiting anyone, even government officials, from claiming or exercising a special privilege or power (an “honor”) over other citizens. 
 
    If this interpretation is correct, “honor” would be the key concept in the 13th Amendment.  
 
    Why?  
 
    Because, while “titles of nobility” may no longer apply in today’s political system, the concept of “honor” remains relevant. For example, anyone who had a specific “immunity” from lawsuits which were not afforded to all citizens, would be enjoying a separate privilege, an “honor”, and would therefore forfeit his right to vote or hold public office. Think of the “immunities” from lawsuits that U.S. judges, lawyers, politicians, and bureaucrats currently enjoy. As another example, think of all the “special interest” legislation the U.S. government passes: “special interests” are simply euphemisms for “special privileges” (honors). 
 
    If the missing 13th Amendment were restored, “special interests” and “immunities” might be rendered unconstitutional. 
 
    The prohibition against “honors” (privileges) would compel the entire government to operate under the same laws as the citizens of this nation. 
 
    Without their current personal immunities (honors), US judges and I.R.S. agents would be unable to abuse common citizens without fear of legal liability. If this 13th Amendment were restored, the entire U.S. Government would have to conduct itself according to the same standards of decency, respect, law, and liability as the rest of the nation. 
 
    If this Amendment and the term “honor” were applied today, U.S. Government’s ability to systematically coerce and abuse the public would be all but eliminated. 
 
    Imagine! A government without special privileges or immunities. How could we describe it? It would be … almost like … a government … of the people … by the people … for the people! 
 
    Imagine: a government … whose members were truly accountable to the public; a government that could not systematically exploit its own people! It’s unheard of … it’s never been done before. Not ever in the entire history of the world. 
 
    


 
   
 
  



 
 
    amendment fourteen 
 
    "All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside."
-Amendment XIV, Section 1 
 
    "No person shall be a Senator or Representative in Congress, or elector of President and Vice-President, or hold any office, civil or military, under the United States, or under any State, who, having previously taken an oath, as a member of Congress, or as an officer of the United States, or as a member of any State legislature, or as an executive or judicial officer of any State, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability."
Amendment XIV, Section 3 
 
    Before the adoption of the Fourteenth Amendment, citizens of the states were automatically considered citizens of the United States. In 1857, the Dred Scott v. Sanford decision had held that no black of African descent (even a freed black) could be a citizen of the United States. The Fourteenth Amendment was thus necessary to overturn Dred Scott and to settle the question of the citizenship of the newly freed slaves. The Fourteenth Amendment made United States citizenship primary and state citizenship derivative. 
 
    The Civil Rights Act of 1866 had previously asserted that "All persons born in the United States and not subject to any foreign power, excluding Indians not taxed, are hereby declared to be citizens of the United States." The immediate impetus for the Fourteenth Amendment was to constitutionalize and validate the Civil Rights Act because some had questioned whether the Thirteenth Amendment was a sufficient basis for its constitutionality. A constitutional amendment would also have the advantage of preventing a later unfriendly Congress from repealing it. 
 
    One conspicuous departure from the language of the Civil Rights Act was the elimination of the phrase "Indians not taxed." Senator Jacob Howard of Ohio, the author of the Citizenship Clause, defended the new language against the charge that it would make Indians citizens of the United States. 
 
    Most revealing, however, was Senator Howard's contention that "every person born within the limits of the United States, and subject to their jurisdiction, is by virtue of natural law and national law a citizen of the United States." Almost everyone certainly would have understood "natural law" to refer to the social compact basis of citizenship, the basis for citizenship articulated in the Declaration of Independence. 
 
    The argument of the Declaration grounded citizenship in consent. The natural law argument of the Declaration was a repudiation of the notion of birthright citizenship that had been the basis of British citizenship. 
 
    The disqualification of former rebels for federal and state office was the most controversial of the sections of the Fourteenth Amendment. It was blatantly vindictive and intruded on the President's pardon power. It certainly made the ratification of new state constitutions in the South less likely—and this was a deliberate stratagem to keep the Southern states out of the Union until after the 1868 election. An original draft of the section would have disqualified all who had voluntarily aided the Confederacy until 1870, but the Senate adopted Senator Jacob Howard's more permanent version. 
 
    Congress lifted the disqualification of many individuals, and in 1872 it did so for all but Members of the Thirty-seventh (1861–1863) and Thirty-eighth Congresses (1863–1865), federal judicial and military officers, heads of departments, and foreign ministers. In 1898, Congress removed all disqualifications for previous disloyal conduct. Despite being written in a particular historical context, the clause is still in operation and would apply in the case of future insurrections or rebellion. 
 
    The animosity between the inhabitants of the north and south did not soften after the civil war ended. The battlefield went silent, but not in the hearts and minds of the now disarmed combatants. Yes, amnesty was granted to both sides and the 11 Southern states assumed their lawful position in the now supposedly un-dissolvable United States. But there was a catch. 
 
    Despite the fact that the southern states had been functioning peacefully for two years and had been counted to secure ratification of the Thirteenth Amendment, Congress passed the Reconstruction Act, which provided for the military occupation of 10 of the 11 southern states. It excluded Tennessee from military occupation, and one must suspect it was because Tennessee had ratified the Fourteenth Amendment on July 7, 1866. The Act further disfranchised practically all white voters and provided that no senator or congressman from the occupied states could be seated in Congress until a new constitution was adopted by each state which would be approved by Congress, and further provided that each of the 10 states must ratify the proposed Fourteenth Amendment, and the Fourteenth Amendment must become a part of the Constitution of the United States before the military occupancy would cease and the states be allowed seats in Congress.” 
 
    “By the time the Reconstruction Act had been declared to be the law, three more states had ratified the proposed Fourteenth Amendment, and two – Louisiana and Delaware – had rejected it. Then Maryland withdrew its prior ratification and rejected the proposed Fourteenth Amendment. Ohio followed suit and withdrew its prior ratification, as also did New Jersey. California, which earlier had voted not to pass upon the proposal, now voted to reject the amendment. Thus 16 of the 37 states had rejected the proposed amendment. 
 
    By spurious, non-representative governments, seven of the southern states, which had theretofore rejected the proposed amendment under the duress of military occupation and of being denied representation in Congress, did attempt to ratify the proposed Fourteenth Amendment. 
 
    Obviously, to the more attentive reader, it is clear that the 14th Amendment was ratified by the Southern States under intense duress by the Northern States. In effect, the 14th Amendment was ratified by political thuggery and at the point of a gun, which is not unheard-of in politics ... or war. 
 
    In contract law, any contract signed under duress, especially under the threat of force or violence, can be declared null and void. So, the question becomes, is a treaty, constitutional amendment, or a contract, entered into under the threat of force or violence, enforceable? 
 
    The 14th Amendment led to “anchor babies” which created a giant magnet for illegal aliens to invade the United States, due to an unconscionable perversion of the Amendment by the U. S. Supreme Court. The invasion and the cost of that invasion, continues to grow and magnify, especially with sanctuary jurisdictions defying federal immigration laws and adding to the magnets. Each producing American is paying for that invasion in the billions of dollars. But the 14th Amendment also seriously diluted state’s rights under the Constitution. 
 
    Sadly, the American people go on about their daily lives oblivious to the fact that they are quite likely being governed by laws and constitutional amendments that were passed in violation of that constitution. 
 
    


 
   
 
  



 
 
    Amendment fifteen 
 
    Section 1. "The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude —" 
 
    Section 2. "The Congress shall have the power to enforce this article by appropriate legislation."
--Amendment XV 
 
    Passed by Congress on March 3, 1869, and ratified in 1870, the Fifteenth Amendment was the last of the three Reconstruction Amendments. Though the language of the Fifteenth Amendment prohibits all race-based discrimination in qualifications for voting, the Framers were primarily concerned with the enfranchisement of African-Americans. As early as 1866, many of the Republicans were convinced of the need for a constitutional amendment that would require the states to allow African-Americans to vote. Indeed, at one point the Joint Committee on Reconstruction voted to report a version of the Fourteenth Amendment that explicitly embraced the principle of race-blind suffrage. However, many Northerners continued to oppose black suffrage in principle, and fears of a political backlash led the committee to abandon the issue before the proposed amendment came to the floor. 
 
    Congress had forced black suffrage on the ex-Confederate states by statute, and Republicans faced the charge that they were hypocritical in not imposing the same requirement on Northern states. Some also believed that if blacks were enfranchised in the states that had remained in the Union, they would provide critical support for Republican candidates in those states. 
 
    Republicans were, nevertheless, deeply divided over the question of what precise language should be adopted. A number of prominent Republicans complained that this narrow language would allow states intentionally to disfranchise most African-Americans by adopting qualifications that, although neutral on their face, would in practice be impossible for most freed slaves to satisfy. Responding to these and other concerns, the Senate proposed to eliminate not only discrimination on the basis of race, color, and previous condition of servitude but also discrimination on the basis of nativity, property, education, or creed in both the right to vote and the right to hold elective office. 
 
    In the complex parliamentary horse trading that followed, the Senate did not vote to enter into conference; instead, the entire drafting process began again in both houses. The House then produced a draft that tracked the original Senate version, except that it deleted the reference to discrimination on the basis of education. 
 
    The Senate, by contrast, now passed a simple prohibition on racial discrimination with respect to the rights to vote and hold office.  
 
    A conference committee was convened, and it produced the current language of the Fifteenth Amendment, which embraced only the prohibition on racial discrimination in voting, omitting any reference to the right to hold office. 
 
    Because of the difficulty of agreeing to the precise language, the framers adopted a simple prohibition on discrimination on the basis of race, color, and previous condition of servitude even though there was a risk that a court could interpret the language narrowly and thereby allow deliberate evasion by facially neutral statutes. At first, the Supreme Court did exactly that and refused to inquire into the motives of those who adopted facially neutral statutes, such as literacy tests. 
 
    The Court has invoked both the Fourteenth and Fifteenth Amendments to invalidate facially neutral restrictions on voting rights where the legislative history reveals an intention to exclude or hinder African-Americans. Rogers v. Lodge (1982), Hunter v. Underwood (1985). The Court also invoked the amendments in cases where there was evident racial gerrymandering designed to disenfranchise blacks. Gomillion v. Lightfoot (1960). On the other hand, the Court has held that race may be considered in the redistricting process only so long as racial considerations do not predominate, and there is no effort to dilute the voting strength of minorities. Bush v. Vera (1996). 
 
    Similarly, the Court adopted variable views on the sweep of allowable congressional authority under the enforcement clause. One critical issue was whether the amendment armed Congress with the power to regulate purely private action.  
 
    Many of the congressional Republicans, who were responsible for passing the Fifteenth Amendment, apparently believed they had such authority: a section in a statute passed in 1870 made private, racially motivated interference with voting a federal crime. Nonetheless, although Ex parte Yarbrough (1884) suggested that this statute was constitutional, in 1903 the Supreme Court reversed course and held that the Fifteenth Amendment did not allow Congress to regulate purely private activity. James v. Bowman (1903). This basic principle was maintained until at least 1941, United States v. Classic, although the Court preferred to take the route of expansively defining nongovernmental activity as state action for purposes of the Fifteenth Amendment, applied particularly to the institution of the white primary. Smith v. Allwright (1944), Terry v. Adams (1953). 
 
    Recent decisions have upheld the constitutionality of sweeping remedial measures adopted to combat government-imposed racial discrimination. For example, when Congress had evidence of widespread racial discrimination in state elections, the Court allowed Congress to place the entire state and local electoral apparatus under federal supervision and to forbid the adoption of measures that had even the effect of diluting the voting power of racial minorities. Thornburg v. Gingles (1986). The Court, asserting that enforcement power had the same breadth as a necessary and proper clause, has also upheld the power of Congress to forbid literacy tests. South Carolina v. Katzenbach (1966). 
 
    As usual, where politicians are involved, in an attempt to remedy one perceived problem, the solution has created many more. And, in the process, the American taxpayer has been bitten in the ass by the law of unintended consequences. 
 
    The social reality is that pregnant women are traveling to the United States by the thousands using travel visas with the hope of giving birth in the country, which would make their child an American citizen under the Citizenship Clause of the United States Constitution. 
 
    This practice of birth tourism, common among Chinese, Taiwanese, and Turkish nationals, has continued to grow in recent years. While undocumented immigration into the United States across the Mexican border remains the main topic in U.S. immigration debates, birth tourism represents a new topic that many in the United States are ill -prepared to tackle. Birth tourists to the United States mainly come from Pacific Rim countries like Taiwan and China. Some private companies even transport, house, and provide the necessary arrangements for birth tourists to enter the United States and remain until they are able to give birth. 
 
    For example, throughout the latter part of 2012 and early 2013, individuals in Chino Hills, California made national news for protests of apartment buildings alleged to be “maternity hotels.”  
 
    In the Washington Post, longtime birth tourist business-owner Robert Zhou reminded Americans that his company does not “encourage moms to
break the law —just to take advantage of it.” 
 
    Following the abolition of slavery, the Fourteenth Amendment, adopted in 1868, sought to grant all Americans born within the United States standing to file suit, partly in an effort to avoid outcomes similar to that of the notorious case of Dred Scott v. Sandford. 
 
    In an effort to address the “loophole” created by the Citizenship Clause, many states have implemented policies to prevent “anchor babies”—children born to undocumented parents in the country and used as an “anchor” into U.S. citizenship for the parents—but federal law, the ultimate authority on regulating immigration, is largely silent on birth tourism. This makes law enforcement problematic, since technically these “tourists” enter the country legally. However, birth tourism seems to strike many as unethical because it allows foreign citizens to take advantage of a “loophole” to gain U.S. citizenship for their children. 
 
    Jon Feere,  testified before the House Judiciary Committee’s Subcommittee on Immigration and Border Security; "between 350,000 and 400,000 children are born annually to an illegal-alien mother residing in the United States — as many as one in ten births nationwide. As of 2010, four out of five children of illegal aliens residing in the U.S. were born here — some 4 million kids". 
 
    Reporting that finding, the Pew Research Center noted that, while illegal immigrants make up about 4 percent of the adult population, “because they have high birthrates, their children make up a much larger share of both the newborn population (8 percent) and the child population (7 percent) in this country.” 
 
    The cost of this is not negligible. Inflation-adjusted figures from the U.S. Department of Agriculture projected that a child born in 2013 would cost his parents $304,480 from birth to his eighteenth birthday. 
 
    Given that illegal-alien households are normally low-income households (three out of five illegal aliens and their U.S.-born children live at or near the poverty line), one would expect that a significant portion of that cost will fall on the government. And that’s exactly what‘s happening. 
 
    Seventy-one percent of illegal-alien headed households with children received some sort of welfare in 2009, compared with thirty-nine percent of native-headed houses with children. Illegal immigrants generally access welfare programs through their U.S.-born children, to whom government assistance is guaranteed. Additionally, U.S.-born children of illegal aliens are entitled to American public schools, health care, and more, even though illegal-alien households rarely pay taxes. 
 
    The short-term cost of “anchor babies” was revealed a decade ago in the Journal of American Physicians and Surgeons. “‘Anchor babies’ born to illegal aliens instantly qualify as citizens for welfare benefits and have caused enormous rises in Medicaid costs and stipends under Supplemental Security Income and Disability Income.” 
 
    While perhaps humane, measures such as the 1986 Emergency Medical Treatment and Active Labor Act, which requires hospital emergency departments to treat all patients with an “emergency” (an infinitely malleable term), regardless of documentation or ability to pay, have facilitated the abuse of American health care by illegal aliens. 
 
    There are long-term costs, too. U.S.-born children of illegal aliens can sponsor the immigration of family members once they come of age. At eighteen, an “anchor baby” can sponsor an overseas spouse and unmarried children of his own; at twenty-one, he can sponsor parents and siblings. There may be a long waiting period before that legal benefit is of use. But it’s a fact that illegal aliens with American-born children are much less likely to be deported, and that policy has been effectively enshrined in law. 
 
    In 1966 American sociologists and political activists Richard Cloward and Frances Fox Piven formulated "The Cloward-Piven strategy" which was a blueprint for making massive disruptions in the welfare system of the United States 
 
    Cloward and Piven had determined that many people in the U.S. were eligible for welfare but were not receiving it. They believed that if all these people were to apply for welfare all at once, the local welfare offices would be overwhelmed and the states would be threatened with bankruptcy. 
 
    In advocating such disruptions, Cloward and Piven were making a deliberate attempt to incite racial, ethnic, and class tensions, setting whites against racial minorities and middle-class liberals against working class immigrant groups. 
 
    They further wrote: "The ultimate objective of this strategy—to wipe out poverty by establishing a guaranteed annual income—will be questioned by some. Because the ideal of individual social and economic mobility has deep roots, even activists seem reluctant to call for national programs to eliminate poverty by the outright redistribution of income." 
 
    Anyone can see the so-far successful implementation of this strategy through the vehicle of illegal immigration and "anchor babies" through "maternity tourism". The question then becomes; "What can we do to combat this?" Stopping illegal immigration and instituting an actually effective visa-tracking system to crack down on overstays, would discourage efforts to take advantage of American largess, (while there is still American largess to take advantage of). 
 
    Amendment sixteen 
 
    NOTE: Amendments XVI - XIX are known as the "Progressive amendments" 
 
    Amendment XVI
"The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without apportionment among the several States, and without regard to any census or enumeration." 
 
    The Taxing Clause in Article I, Section 8, grants Congress the broad “Power To lay and collect Taxes, Duties, Imposts and Excises,” but Article I also provides (twice) that a “direct” tax must be apportioned among the states on the basis of population. This means that if a tax is a “direct” tax, a state with one-tenth of the national population must bear one-tenth of the total liability. 
 
    This Amendment was part of a wave of federal and state constitutional amendments championed by Progressives in the early twentieth century. The Amendment reversed an 1895 Supreme Court decision that had made a nationwide income tax effectively impossible by invoking the distinction between “direct” and “indirect” taxes. 
 
    February 3rd is the anniversary of the ratification of the 16th Amendment in 1913. Its champion was President William Howard Taft, and its ratification was an effort to make sure higher-income people paid taxes, and that the government wasn't wholly dependent on tariffs and taxes on goods. 
 
    It wasn’t the first national income tax that was enacted. In fact, it was the third. But this third attempt had the power of a constitutional amendment behind it, and it’s still in force today. 
 
    The Founding Fathers and the generation of leaders that followed them weren’t big on the idea of an income tax. Tariffs and sales taxes helped fund the federal government in the early days. But the financial needs of the Civil War led to the first national income tax. 
 
    The Civil War income tax instituted by the federal government was one of several financing tools it used against the Confederacy. The government also issued bonds and used excise taxes. The Confederacy also had its own version of an income tax, too, which wasn’t as effective. The Union’s income tax went away during the period of Reconstruction, with the idea of an income tax returning two decades later. 
 
      
 
      
 
    The combination of a huge government surplus and a heavy tax burden on consumers led President Grover Cleveland's administration to pass a second income tax law in 1894. 
 
    The new tax, however, was very different from the Civil War income tax, which had exempted only the poor. The new one hit only the rich, imposing a 2 percent tax on incomes above $4,000. Less than 1 percent of American households in 1894 met that income threshold. 
 
    The second income tax law was soon overturned by the Supreme Court in the 1895 decision of Pollack v. Farmers' Loan & Trust. In a 5-4 decision, the court said the Cleveland income tax was a direct tax that violated a constitutional provision because it taxed interest, dividends, and rent. That act violated Article 1, Section 2 of the Constitution, which required such taxes to be imposed in proportion to states' population. 
 
    By the time President Taft took office in 1909, the public outcry grew over a tax system that undertaxed the rich and overtaxed the poor. In June 1909, Taft sent a letter to Congress to lobby for the 16th Amendment. He explained that part of the Pollack decision allowed the federal government to levy a corporate income tax as an excise tax. “The decision in the Pollock case left power in the National Government to levy an excise tax, which accomplishes the same purpose as a corporation income tax and is free from certain objections urged to the proposed income tax measure,” he said. 
 
    The President then defined a basic two-tax system where income taxes were collected from citizens and businesses. He also understood that the amendment wouldn’t allow the Supreme Court to overturn a personal income tax based on the Pollack decision. 
 
    “I recommend, then, first, the adoption of a joint resolution by two-thirds of both Houses, proposing to the States an amendment to the Constitution granting to the Federal Government the right to levy and collect an income tax without apportionment among the several States according to population; and, second, the enactment, as part of the pending revenue measure, either as a substitute for, or in addition to, the inheritance tax, of an excise tax upon all corporations, measured by 2 percent of their net income,” Taft said. 
 
    Congress passed its resolution about the 16th Amendment a month later, but the amendment wasn’t ratified until early 1913, when Delaware became the 36th state to approve it.  
 
      
 
    Incoming President Woodrow Wilson pushed for the Revenue Act of 1913, which included the income tax along with changes in tariffs. 
 
    The first 1040 form appeared in 1914. It was three pages long. The first income tax act after the 16th Amendment was 14 pages long, and the federal tax code was about 400 pages long. Today, one estimate puts the federal tax code at more than 70,000 pages. An IRS report from 2008 said that no one really knew how big the current tax code is, and it estimated the code at 3.7 million words, (it has surely grown larger and more complicated in ten years). 
 
    A convincing case can be made that the 16th amendment was not legally ratified and that Secretary of State Philander Knox was not merely in error but committed fraud when he declared it ratified in February 1913.  
 
    What follows is a summary of some of the major findings for many of the states, showing that their ratifications were not legal and should not have been counted. 
 
    The 16th amendment had been sent out in 1909 to the state governors for ratification by the state legislatures after having been passed by Congress. There were 48 states at that time, and three-fourths, or 36, of them were required to give their approval in order for it to be ratified. The process took almost the whole term of the Taft administration, from 1909 to 1913. 
 
    Knox had received responses from 42 states when he declared the 16th amendment ratified on February 25, 1913, just a few days before leaving office to make way for the administration of Woodrow Wilson. Knox acknowledged that four of those states (Utah, Conn, R.I. and N.H.) had rejected it, and he counted 38 states as having approved it. 
 
    In Kentucky, the legislature acted on the amendment without even having received it from the governor (the governor of each state was to transmit the proposed amendment to the state legislature). The version of the amendment that the Kentucky legislature made up and acted upon omitted the words "on income" from the text, so they weren't even voting on an income tax! When they straightened that out (with the help of the governor), the Kentucky senate rejected the amendment. Yet Philander Knox counted Kentucky as approving it! 
 
    In Oklahoma, the legislature changed the wording of the amendment so that its meaning was virtually the opposite of what was intended by Congress, and this was the version they sent back to Knox. Yet Knox counted Oklahoma as approving it, despite a memo from his chief legal counsel, Reuben Clark, that states were not allowed to change it in any way. 
 
    Attorneys who have studied the subject have agreed that Kentucky and Oklahoma should not have been counted as approvals by Philander Knox, and, moreover, if any state could be shown to have violated its own state constitution or laws in its approval process, then that state's approval would have to be thrown out. That gets us past the "presumptive conclusion" argument, which says that the actions of an executive official cannot be judged by a court and admits that Knox could be wrong. 
 
    If we subtract Kentucky and Oklahoma from the 38 approvals above, the count of valid approvals falls to 36, the exact number needed for ratification. 
 
    The state constitution of Tennessee prohibited the state legislature from acting on any proposed amendment to the U.S. Constitution sent by Congress until after the next election of state legislators. The intent, of course, is to give the proposed amendment a chance to become an issue in the state legislative elections so that the people can have a voice in determining the outcome. It also provides a cooling off period to reduce the tendency to approve an idea just because it happens to be the moment's trend.  
 
    You've probably already guessed that the Tennessee legislature did not hold off on voting for the amendment until after the next election, and you'd be right - they didn't; hence, they acted upon it illegally before they were authorized to do so. They also violated their own state constitution by failing to read the resolution on three different days as prescribed by Article II, Section 18. These state constitutional violations should make their approval of the amendment null and void. Their approval is and was invalid, and it brings the number of approving states down to 35, one less than required for ratification. 
 
    Texas and Louisiana violated provisions in their state constitutions prohibiting the legislatures from empowering the federal government with any additional taxing authority. Now the number is down to 33. 
 
    Twelve other states, besides Tennessee, violated provisions in their constitutions requiring that a bill be read on three different days before voting on it. This is not a trivial requirement. It allows for a cooling off period; it enables members who may be absent one day to be present on another; it allows for a better familiarity with, and understanding of, the measure under consideration, since some members may not always read a bill or resolution before voting on it (believe it or not!). States violating this procedure were: Mississippi, Ohio, Arkansas, Minnesota, New Mexico, West Virginia, Indiana, Nevada, North Carolina, North Dakota, Colorado, and Illinois. Now the number is reduced to 21 states legally ratifying the amendment. 
 
    When Secretary Knox transmitted the proposed amendment to the states, official certified and sealed copies were sent. Likewise, when state results were returned to Knox, it was required that the documents, including the resolution that was actually approved, be properly certified, signed, and sealed by the appropriate official(s). This is no more than any ordinary citizen has to do in filing any legal document, so that its authenticity is assured; otherwise it is not acceptable and is meaningless. How much more important it is to authenticate a constitutional amendment! Yet a number of states did not do this, returning uncertified, unsigned, and/or unsealed copies, and did not rectify their negligence even after being reminded and warned by Knox. The most egregious offenders were Ohio, California, Arkansas, Mississippi, and Minnesota - which did not send any copy at all, so Knox could not have known what they even voted on! Since four of these states were already disqualified above, California is now subtracted from the list of valid approvals, reducing it to 20. 
 
    These last five states, along with Kentucky and Oklahoma, have particularly strong implications with regard to the fraud charge against Knox, in that he cannot be excused for not knowing they shouldn't have been counted. Why was he in such a hurry? Why did he not demand that they send proper documentation? They never did. 
 
    Further review would make the list dwindle down much more, but with the number down to 20, sixteen fewer than required, this is a suitable place to rest, without getting into the matter of several states whose constitutions limited the taxing authority of their legislatures, which could not give to the federal government authority they did not have. 
 
    The results from the six states Knox had not heard from at the time he made his proclamation do not affect the conclusion that the amendment was not legally ratified. Of those six: two (Virginia and Pennsylvania) he never did hear from, because they ignored the proposed amendment; Florida rejected it; two others (Vermont and Massachusetts) had rejected it much earlier by recorded votes, but, strangely, submitted to the Secretary within a few days of his ratification proclamation that they had passed it (without recorded votes); West Virginia had purportedly approved it at the end of January 1913, but its notification had not yet been received (remember that West Virginia had violated its own constitution, as noted above). 
 
    Much of this information is attributable to a book; The Law That Never Was: The Fraud of the 16th Amendment and Personal Income Tax. It is a 1985 book by William J. Benson and Martin J. "Red" Beckman which claims that the Sixteenth Amendment to the United States Constitution, commonly known as the income tax amendment, was never properly ratified. 
 
    The Benson book was published in 1985. The earliest reported court cases where the book was mentioned appear to be United States v. House and United States v. Wojtas. Benson testified unsuccessfully in the House case. In the latter case, defendant Wayne Wojtas was unsuccessful in his attempt to use Benson's theory to have his indictment for failure to file federal tax returns dismissed. In the case the judge ruled that Benson's evidence was inadmissible, stating that: 
 
    [T]he few cases that have been asked to deal with issues comparable to the one now tendered to this Court have uniformly held questions as to compliance with Article V's requirements are within the sole province of Congress and not the courts—in the language that has come to characterize such issues, they are "political" (that is, nonjusticiable). 
 
    Wojtas was convicted, sentenced to prison, and released in August 1986. 
 
    Benson's claim was also rejected in Miller v. United States. The court stated, "We find it hard to understand why the long and unbroken line of cases upholding the constitutionality of the Sixteenth Amendment generally, Brushaber v. Union Pacific Railroad Company ... and those specifically rejecting the argument advanced in The Law That Never Was, have not persuaded Miller and his compatriots to seek a more effective forum for airing their attack on the federal income tax structure." The court then sanctioned the litigants for advancing a "patently frivolous" position. 
 
    Similar "Sixteenth Amendment arguments" have been uniformly rejected by the courts in other cases including United States v. Thomas. In Thomas the court, in affirming the tax convictions of Kenneth L. Thomas, referred to Benson's book and noted that the errors found by Benson had already been investigated by Secretary of State Knox at the time of ratification of the Sixteenth Amendment, and had been determined to be insignificant. 
 
    Arguments that the Sixteenth Amendment was not properly ratified were also rejected in Sisk v. Commissioner; United States v. Sitka; and United States v. Stahl. The non-ratification argument has also been deemed legally frivolous in Brown v. Commissioner and Lysiak v. Commissioner. 
 
    The argument that the Sixteenth Amendment was not ratified, and variations of this argument, have been officially identified by the courts as legally frivolous federal income tax return positions for purposes of the $5,000 frivolous tax return penalty imposed under Internal Revenue Code section 6702(a). 
 
    In one of Benson's cases, the United States Court of Appeals for the Seventh Circuit stated: 
 
    Benson argues that he did not need to file tax returns or pay income taxes because the Sixteenth Amendment was not properly ratified. [....] The district court denied Benson's request for an evidentiary hearing on this issue and refused to hear any Sixteenth Amendment argument. 
 
    As the district court noted, we have repeatedly rejected the claim that the Sixteenth Amendment was improperly ratified. [...] One would think this repeated rejection of Benson's Sixteenth Amendment argument would put the matter to rest [...] Benson is the co-author of The Law That Never Was, a book that purports to "review the documents concerning the states' ratification of the Sixteenth Amendment" and to show "that only four states ratified the Sixteenth Amendment [and that] the official promulgation of the amendment by Secretary of State Knox in 1913 is therefore void." [...] Benson insists that as the co-author of The Law That Never Was, and the man who actually reviewed the state documents "proving" improper ratification, he is uniquely qualified to make the "exceptionally strong showing" we spoke of in Foster. Because of this, Benson insists, the district court should have at least granted him an evidentiary hearing on the Sixteenth Amendment issue. 
 
    Benson is wrong. In Thomas, we specifically examined the arguments made in The Law That Never Was and concluded that "Benson ... did not discover anything." We concluded that Secretary Knox's declaration that sufficient states had ratified the Sixteenth Amendment was conclusive, and that "Secretary Knox's decision is now beyond review." [....]  
 
      
 
    It necessarily follows that the district court correctly refused to hold an evidentiary hearing; no hearing is necessary to consider an issue that is "beyond review." 
 
    The Court of Appeals stated: 
 
    "Benson knew or had reason to know that his statements were false or fraudulent. 26 U.S.C. [section] 6700(a)(2)(A). Benson's claim to have discovered that the Sixteenth Amendment was not ratified has been rejected by this Court in Benson's own criminal appeal. [ . . . . ] Benson knows that his claim that he can rely on his book to prevent federal prosecution is equally false because his attempt to rely on his book in his own criminal case was ineffective." 
 
    The Court of Appeals also ruled that the government could obtain a ruling ordering Benson to turn his customer list over to the government. Benson petitioned the United States Supreme Court, (on first amendment free speech grounds), and the Supreme Court denied his petition in November 2009. 
 
    Obviously, the courts disagree with this, but I think the Founders, many of them anyway, thought the apportionment rule for direct taxes wasn’t a glitch. It was intended to be a real limitation on the congressional taxing power. It worked by making direct taxation cumbersome, and often impossible. Many Founders thought direct taxation was dangerous—it lacked built-in protections against governmental overreaching. 
 
    When considering the actions of the Executive, (DOJ prosecutors) and the Judiciary, (local, appellate and SCOTUS) regarding actions and decisions over the 16th amendment and its legality, you can, perhaps, see the wisdom of the Founding Fathers in the resultant ubiquitous overreach of the government in opposition to the Constitution. 
 
    I direct you to a quote from Mel Brooks in the 1981 film "History of the World-Part I": "It's Good to Be King,". 
 
      
 
    


 
   
 
  



 
 
    Amendment seventeen 
 
    "The Senate of the United States shall be composed of two Senators from each State, elected by the people thereof, for six years; and each Senator shall have one vote. The electors in each State shall have the qualifications requisite for electors of the most numerous branch of the State legislatures. 
 
    When vacancies happen in the representation of any State in the Senate, the executive authority of such State shall issue writs of election to fill such vacancies: Provided, That the legislature of any State may empower the executive thereof to make temporary appointments until the people fill the vacancies by election as the legislature may direct. 
 
    This amendment shall not be so construed as to affect the election or term of any Senator chosen before it becomes valid as part of the Constitution." 
 
    --Amendment XVII 
 
    On May 12, 1912, the Seventeenth Amendment, providing for direct popular election of the Senate, was approved by the Congress; the requisite three-fourths of the state legislatures ratified it in less than eleven months. Not only was it ratified quickly, but it was also ratified by overwhelming numbers.  
 
    In fifty-two of the seventy-two state legislative chambers that voted to ratify the Seventeenth Amendment, the vote was unanimous, and in all thirty-six of the ratifying states the total number of votes cast in opposition to ratification was only 191, with 152 of these votes coming from the lower chambers of Vermont and Connecticut. 
 
    Although state ratification of the Seventeenth Amendment came quickly and easily, congressional approval of the idea of popular election of the Senate did not. 
 
    The first resolution calling for direct election of the Senate was introduced in the House of Representatives on February 14, 1826. From that date, until the adoption of the Seventeenth Amendment eighty-six years later, 187 subsequent resolutions of a similar nature were also introduced before Congress, 167 of them after 1880. The House approved six of these proposals before the Senate gave its consent. 
 
    By 1912, Senators were already picked by direct election in twenty-nine of the forty-eight states. As Senator William E. Borah said in 1911, "I should not have been here [in the U.S. Senate] if it [direct election] has not been practiced, and I have great affection [for this system]." What happened is that the people in most of the states gradually turned to nonbinding primary elections to select their Senator; state legislators promised to vote for the Senator that the people had selected in this "advisory" election.  
 
    This "advisory" election had real teeth because many state laws provided that candidates for state legislator had to sign pledges (which were placed on the ballot) that they would promise (or refuse to promise) to vote for the U.S. Senate candidate that the people had selected in their nonbinding election. If the state legislative candidate refused to sign the pledge, the people would vote against him, and so the Senate gradually became populated with people who were, in effect, selected by popular, direct election. 
 
    The Seventeenth Amendment was approved and ratified, it was said, to make the Constitution more democratic, (a word which does not appear anywhere in the Constitution). 
 
    Progressives argued forcefully, persistently, and ultimately successfully that the democratic principle required the Senate to be elected directly by the people rather than indirectly through their state legislatures. By altering the manner of election, however, they also altered the principal mechanism employed by the framers to protect federalism. The framers understood that the mode of electing (and especially reelecting) Senators by state legislatures made it in the self-interest of Senators to preserve the original federal design and to protect the interests of states as states (see Article I, Section 3, Clause 1). 
 
    This understanding was perfectly encapsulated in a July 1789 letter to John Adams, in which Roger Sherman emphasized that "[t]he senators, being eligible by the legislatures of the several states, and dependent on them for re-election, will be vigilant in supporting their rights against infringement by the legislative or executive of the United States." 
 
    In addition to its impact on federalism, the ratification of the Seventeenth Amendment has also had demographic, behavioral, and institutional consequences on the Senate itself. Demographically, popularly elected Senators are more likely to be born in the states they represent, are more likely to have an Ivy League education, and are likely to have had a higher level of prior governmental service. In other words, popularly elected senators are more likely to be creatures of the political elite. 
 
    The Seventeenth Amendment, ratified in 1913, provided for the direct election of United States Senators, replacing the original method that had left the choice to state legislatures. Previously, state legislatures could choose Senators and fill vacancies at any time during a regular or special legislative session. After the ratification of the Seventeenth Amendment, it was recognized that the expense and inconvenience of election by popular vote made it necessary to schedule elections for Senators at regular intervals.  
 
    To avoid the hardship to a state suffering a lack of representation pending a regular election, the Seventeenth Amendment also provided for methods of election or appointment to fill any unexpired term. (Once more giving lie to the idea that popular election makes senators more responsive to the will of the electorate). 
 
    The language and history of the clause indicate that the states have the power to balance conflicting goals of a speedy popular election versus the state's interests in conducting elections on a regularized basis so as to maximize voter participation and minimize administrative expense. 
 
    The clause does not define when a vacancy exists. 
 
    During the 2000 election, the people of Missouri knowingly voted for the deceased Mel Carnahan for Senator. The governor of the state declared this election to have created a vacancy, which he filled by appointing Carnahan's widow, Jean Carnahan, and then issued a writ of election for 2002. It remains an open question, however, whether the voters can create a Senate "vacancy" by knowingly voting for an ineligible candidate and allowing the governor to fill the position with an individual of his choice, as opposed to simply declaring the votes to be improper or "spoiled" ballots. 
 
    Are there drawbacks to direct election of senators? 
 
    The late Justice Anton Scalia wrote: "The 17th Amendment has changed things enormously," Scalia said. "We changed that in a burst of progressivism in 1913, and you can trace the decline of so-called states' rights throughout the rest of the twentieth century." 
 
    The 17th Amendment was added at the height of the progressive era, when the government started telling us how to live. 
 
    Former Sen. Zell Miller explained that "instead of senators who thoughtfully make up their own minds, as they did during the Senate's greatest era of Clay, Webster and Calhoun, we now have many senators who are mere cat's paws for the special interests."  
 
      
 
      
 
    George Will wrote in a 2009 column that "the Framers established election of senators by state legislators, under which system the nation got the Great Triumvirate -- Henry Clay, Daniel Webster and John Calhoun -- and thrived." 
 
    "States' Rights" however is a misnomer. Properly viewed, governments do not have "rights." State governments, like the federal government, have powers, and they derive their just powers from the consent of the governed. The arguments for the amendment at the time revolved around "special interests". By 1890, they owned the state legislatures. Railroads, banks, mining companies and other corporations showered state officials with free passes, gifts, and outright bribes. 
 
    In 1906, journalist David Graham Phillips scored a publishing sensation with The Treason of the Senate, an expose of corporate influence that gave rise to the term "muckraker." Phillips wrote that "the Senate is the eager, resourceful, indefatigable agent of interests as hostile to the American people as any invading army could be." That was because "a man cannot serve two masters. The Senators are not elected by the people. They are elected by 'the interests.'" 
 
      
 
      
 
    It seems as if 112 years later not much has changed except one further unnecessary trashing of the Founders' original vision. 
 
    


 
   
 
  



 
 
    Amendment Eighteen 
 
    Amendment XVIII - Prohibition 
 
    Section 1
"After one year from the ratification of this article the manufacture, sale, or transportation of intoxicating liquors within, the importation thereof into, or the exportation thereof from the United States and all territory subject to the jurisdiction thereof for beverage purposes is hereby prohibited."
Section 2
"The Congress and the several States shall have concurrent power to enforce this article by appropriate legislation."
Section 3
"This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of the several States, as provided in the Constitution, within seven years from the date of the submission hereof to the States by the Congress." 
 
    The Eighteenth Amendment, enacted in 1919, was one of four "Progressive" Amendments passed and ratified in quick succession. Although the American involvement with alcohol and with temperance movements had been present from the beginning of the country's history, Prohibition rode to easy victory in an alliance with other elements of the Progressive Movement in the early twentieth century. The Sixteenth Amendment, permitting the income tax, freed the government from dependence on the tax on liquor. The direct election of Senators, through the Seventeenth Amendment, made the Senate more amenable to electoral pressure for temperance. Although the Nineteenth Amendment, guaranteeing women the right to vote, was ratified in 1920, it reflected a general acceptance of woman suffrage (and temperance support) already present in the states, many of which allowed women to vote even before the Nineteenth Amendment came into effect. 
 
    Businesses supported the amendment to ensure a more reliable workforce, while prejudice against German-Americans and their breweries during World War I helped make Prohibition a patriotic cause. The amendment passed through both Congress and the states with amazing speed. There were no committee hearings in Congress, and debate took less than six hours, most of it centering on the time limit for ratification. The states ratified the amendment within a month. 
 
    The only problematic element of the amendment was Section 2, granting Congress and the states concurrent enforcement powers. Under its Section 2 powers, Congress enacted the Volstead Act in 1919 over President Woodrow Wilson's veto. The act defined "intoxicating liquors" as any drink with an alcohol content higher than .05 percent, a strict definition that prohibited even the intake of beer. It permitted exemptions for industrial, medicinal, and sacramental uses, and the act also contained a possession exemption for personal use within one's own private dwelling. 
 
    In the 1920 National Prohibition Cases, the Supreme Court ruled that, under the Supremacy Clause, states could not enact legislation that conflicted with congressional enactments regarding Prohibition. Because the states had been the engines of much Progressive legislation, the Progressive Movement assumed that the states would actively enforce the amendment, federal law, and their own state laws. The unexpected and widespread reluctance among the states to enforce Prohibition, along with the concomitant development of organized crime and the loss of tax revenues after the start of the Depression, led to a national scandal. 
 
    Those behind Prohibition saw a ban on the sale of 'intoxicating liquors' as a crusade against a moral evil. But the big winners were the mob. In an age when individual freedom is all, it comes as something of a shock to reflect that in the world's most prosperous and dynamic country the prohibition of alcohol lasted for almost 14 years. Today we often think of Prohibition as a deluded experiment. In fact, the campaign to prohibit alcohol had been deeply rooted in Anglo-American society for some two centuries. The American Society for the Promotion of Temperance, for example, was founded in 1826, and by the following decade as many as a million Americans belonged to an anti-alcohol group of some kind. 
 
    Far from being repressive authoritarians, Prohibition's largely Protestant champions – a large proportion of whom were high-minded middle-class women – were the do-gooders of the day.  
 
    Often deeply religious, they saw Prohibition as a kind of social reform, a crusade to clean up the American city and restore the founding virtues of the godly republic. Many were involved in other progressive campaigns. 
 
    The campaign for Prohibition was gathering momentum. This was the heyday of progressive reform: to a generation of Protestant reformers, using the power of the state to regulate the anarchy of the industrial city and improve the lot of ordinary workers seemed only natural and reasonable. Outlawing alcohol, which they associated with disease and disorder, fitted nicely into this agenda. 
 
    Once the United States entered the first world war, Prohibition became identified with patriotism – not least because German Americans, with their brewing traditions, were often against it. 
 
    By December 1917, with the war in full swing, both houses of Congress had approved a constitutional amendment to ban alcohol. In January 1919, the Eighteenth Amendment had been ratified by 36 states, and that October, the Volstead Act – passed over President Woodrow Wilson's attempted veto – gave the federal authorities the power to stop the manufacture, sale or importation of "intoxicating liquor". 
 
    Now prohibition was law. Unfortunately for its advocates, however, the federal government was never really equipped to enforce it. By the time the Volstead Act came into force, the heyday of progressive reform had already passed. 
 
    Americans with a taste for liquor were determined to get hold of a drink one way or another. Illegal drinking dens had long flourished in big cities; indeed, the word "speakeasy" probably dates from the late 1880s. 
 
    When the Michigan state police raided one Detroit bar, they found the local congressman, the local sheriff and the city's mayor all enjoying a drink. 
 
    The big winners from Prohibition were, of course, the nation's gangsters. The law had only been in operation for an hour when the police recorded the first attempt to break it, with six armed men stealing some $100,000-worth of "medicinal" whiskey from a train in Chicago. From the very beginning, criminals had recognized that Prohibition represented a marvelous business opportunity; in major cities, indeed, gangs had quietly been stockpiling booze supplies for weeks. Legend has it that the first gangster to grasp the real commercial potential of Prohibition, though, was racketeer Arnold Rothstein, whose agents had been responsible for rigging the baseball World Series in 1919. Establishing his "office" at Lindy's Restaurant in Midtown Manhattan, Rothstein brought alcohol across the Great Lakes and down the Hudson from Canada and supplied it – at a handsome profit – to the city's gangsters. 
 
    By far the most celebrated gangster of the day, though, was Al Capone, a New York-born hoodlum who controlled much of the Chicago underworld in the mid-1920s. Living in splendor in the city's Lexington hotel, he was said to be raking in some $100m a year from casinos and speakeasies.  
 
    To many people, he seemed a real-life Robin Hood, opening soup kitchens for the unemployed and giving large sums to charity. "I'm just a businessman," he used to say, "giving the public what they want." 
 
    The idea of prohibition lives on. Alcohol is not, after all, the only drug to have been prohibited by law; many people who regard Prohibition as bizarre and misguided think nothing of outlawing marijuana. 
 
    According to a research study, 71 percent of evangelical Christians believe there is a moral decline in our country because too many laws legislating morality have been struck down. That means that there are professed religious citizens who believe, at least to some extent, that laws regulating moral behavior are the best way to produce morality in people. 
 
    Legislating morality doesn’t actually change people. 
 
    Scripture teaches that holiness (morality) is something that God works in our lives from the inside out, not the other way around (Romans 12:1-2, Ephesians 4:21-24). 
 
    God doesn’t look at the outward appearance but at the heart. (1 Samuel 16:7) If the outward appearance is going to be right, the heart has to be right first. Scripture tells us God does care about the outward. He does care about our actions and the kind of lives we live, but a heart can’t become righteous through externally imposed regulations. 
 
    I’m not saying we should promote lawlessness and allow people to rob and murder as they wish with no repercussions. And yes, I recognize there is an inherent moral quality in declaring some things legal and illegal based on their impact on society, even if all people may not agree on where that moral standard comes from. But we need to evaluate whether laws are producing morality and change in people. They are not. 
 
    The Constitution affords rights to all citizens of our nation of free speech, freedom of the press, freedom to practice their respective faiths or not practice any faith at all. People have a right to live in ways you disagree with. Legislating morality is about preserving our own comfort and history has shown, time and again, that it doesn't work. 
 
    It’s interesting that, when political activists talk of promoting moral values, they are rarely referring to universal ethics. What they strive to legislate instead are, more accurately, social customs — many of which seem arbitrary and sometimes even harmful, but which have been retained and perpetuated by cultural reinforcement alone, often through the teachings of religions. Devout religious believers consider their doctrines to be stipulations of fact. But to accept a faith’s teachings as fact, one must first adopt the faith itself. 
 
    It is perhaps because of this difficulty of convincing others, by reason alone, of deeply held traditional beliefs that political force is so often sought to enforce these conventions.  
 
    That feeling of powerlessness to persuade others, rationally, to accept one’s own deeply held moral beliefs, tempts some to resort to legal force — which is, after all, a standing threat of physical force. 
 
    It is because legislation amounts to a codified threat of physical force and punishment that makes the legislation of non-universal “opinion morals” ethically wrong. 
 
    


 
   
 
  



 
 
    Amendment nineteen 
 
    Amendment XIX- Female Suffrage
"The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of sex. 
 
    Congress shall have power to enforce this article by appropriate legislation." 
 
    [image: Image] 
 
    Contrary to popular belief, the United States Constitution of 1787 is a gender-neutral document. Throughout the original text, the Framers refer to "persons"—as opposed to "male persons"—and use the pronoun "he" only in the generic sense. The word "male" did not even appear in the Constitution until the Fourteenth Amendment was ratified in 1868. 
 
    Nothing in the original Constitution bars women from voting. Instead, the Framers left the matter of determining who was eligible to participate in the election of House Members and presidential electors almost entirely to the discretion of the states. Article I, Section 2, minimally requires that each state's congressional electors "shall have the qualifications requisite for electors of the most numerous branch of the state legislature," and Article II, Section 1, simply directs each state legislature to appoint its presidential electors in whatever manner it chooses. Although it is true that almost every state opted to restrict the vote to men, New Jersey did not. Accordingly, between the late 1780s and 1807, when that state's legislature restricted the vote to men, many women participated in federal elections. Under the Constitution, in short, no change was needed to enable women to vote. This fact was ultimately reflected in the different strategies used by the advocates of woman suffrage to remove sexual qualifications for voting. 
 
    Although scholars typically trace the origins of the organized woman's rights movement generally, and the drive for woman suffrage particularly, to a famous 1848 gathering in Seneca Falls, New York, the woman suffrage movement began to affect policy only during Reconstruction. In this period, the advocates of woman suffrage began pursuing three main strategies. The first was a judicial strategy involving the Fourteenth Amendment.  
 
    From the standpoint of the woman suffrage movement, the Fourteenth Amendment represented both a setback and an opportunity.  
 
    It was a setback insofar as its second section introduced the word "male" into the Constitution and did so in a clause penalizing any state that abridged the right of its "male inhabitants" to vote in state or federal elections for reasons other than crime or rebellion. In so doing, woman suffrage advocates worried, the second section lent credibility to the idea that the Constitution restricted the right to vote to men. Nevertheless, they also viewed the amendment as an opportunity, because they believed the first section of the amendment contradicted the implication of the second. When the Citizenship Clause was read in combination with the Privileges or Immunities Clause, they argued, the Fourteenth Amendment barred states from denying a woman's right to vote in federal elections. In its 1874 decision of Minor v. Happersett, however, the Supreme Court unequivocally disagreed, holding that voting was not one of the privileges and immunities of citizens of the United States. 
 
    At the same time, various elements of the woman suffrage movement began pursuing other strategies. Consistent with the Framers' arrangements in Articles I and II, the first such strategy involved persuading individual states and territories to eliminate sexual qualifications for voting.  
 
    In 1869, the Wyoming territory became the first territorial government to do so; upon obtaining statehood in 1890, Wyoming became the first state since New Jersey to allow women to participate in federal elections on an equal basis with men.  
 
    Although success was often slow in coming, by the time the Nineteenth Amendment was ratified in 1920, thirty states and one territory already permitted women to vote in at least some aspect in the selection of Members of the House (and by then the Senate) or presidential electors. 
 
    The other strategy begun in this period involved amending the federal Constitution in a way that would render such state action unnecessary. More precisely, the advocates of woman suffrage sought to reduce the power conferred upon the states in Article I, Section 2; Article II, Section 1; and eventually in the Seventeenth Amendment (which was ratified in 1913)—as well as their own constitutions—by explicitly barring the states from making sex a qualification for voting in federal and state elections. The first such amendment was introduced in Congress in 1869. In 1878, California Senator Aaron A. Sargent introduced the proposal that would, without any change in wording, be approved by Congress in 1919 and ratified by three-fourths of the states in 1920.  
 
    Sargent's proposal simply repeated the language of the Fifteenth Amendment save for one change: whereas the Fifteenth Amendment forbids both the US and state governments from denying or abridging their citizens' right to vote "on account of race, color, or previous condition of servitude," the Nineteenth forbids the same "on account of sex." 
 
    Unlike so many other clauses of the Constitution—including the Fifteenth Amendment itself—the Nineteenth Amendment has generated a remarkably small body of case law.  
 
    In the first decade or so following ratification, a relatively small number of state courts implemented its restriction on the power of the states by striking down constitutional or statutory provisions that restricted the vote to men, made it more difficult for women to qualify than men, or otherwise treated male and female ballots differently. The amendment has generated even fewer federal cases. Although the Court has obliquely commented on the meaning of the amendment in various cases, it has confronted this question squarely on only one occasion. In Breedlove v. Suttles (1937), a Georgia law exempted payment of a one-dollar poll tax for unregistered female voters but required male voters to pay the tax before registering to vote. In its decision, the Court stated that the amendment's restriction on the power of the federal and state governments to deny or abridge their citizens' right to vote "on account of sex" applied to men and women equally and superseded all federal or state measures to the contrary.  
 
    The Court concluded, however, that the amendment was not designed to restrict the state's ability to tax. 
 
    The question here, in my mind, is since the Constitution is gender neutral in its construction regarding the franchise, was the nineteenth amendment simply a progressive "feelgood" exercise? 
 
    


 
   
 
  



 
 
    the progressive agenda 
 
    Many on the left today call themselves “progressive,” and they do so not just because it’s a nicer way of saying “liberal,” but also because they very much intend to revive the political principles of America’s original Progressives, from the Progressive Era of the 1880s through World War I. 
 
    The reason is that America’s original Progressives were also its original, big-government liberals. Most people point to the New Deal era as the source of big government and the welfare state that we have today. While this is perfectly accurate, it is important to understand that the principles of the New Deal did not originate in the New Deal; rather, they came from the Progressives, who had dominated American politics and intellectual cultural a generation prior to the New Deal. 
 
    
    	 Progressives themselves look at the following governmental actions as accomplishments: 
 
    	 The 1883 Civil Service Reform Act (or Pendleton Act), which placed most federal employees on the, (so-called), merit system 
 
    	 Passage of the 16th amendment creating the Federal Income Tax 
 
    	 Federal regulation regarding food 
 
    	 Federal regulation of businesses 
 
    	 Federal regulation of the banking system 
 
    	 The passage of the 17th amendment changing the way senators were elected 
 
    	 The passage of the 18th amendment which prohibited alcohol 
 
    	 The passage of the 19th amendment regarding women's suffrage 
 
   
 
    The Progressive Agenda is characterized by loose, multiple, and contradictory goals that enable the efforts of the "reformers". 
 
    The Progressive conception of government have an “evolving” or a “living” notion of government (yes, we get the term “living constitution” from the Progressives), and thus want government to take on whatever role and scope they believed the times demanded. 
 
    They "reasoned" that people of the founding era may have wanted a limited government, given their particular experience with George III, but they argue that people of our time want a much more activist government, and that we should adjust accordingly.  
 
    Quite simply, the Progressives detest the bedrock principles of American government. They detest the Declaration of Independence, which enshrines the protection of individual natural rights (like property) as the unchangeable purpose of government; and they detest the Constitution, which places permanent limits on the scope of government and is structured in a way that makes the extension of national power beyond its original purpose very difficult. “Progressivism” is, for them, all about progressing, or moving beyond, the principles of our founders. 
 
    In the blink of an eye, or in a generation, society itself unravels as it seems today to have lost the ability to retain the qualities that once made America exceptional.  
 
    Liberty, freedom, truth, and the Constitution have given way to ideology, entitlement, and moral relativism. What we are left with is a pervasive atmosphere of decadence and moral bankruptcy that stands no chance in fighting an ideology that is consuming us. 
 
    Thanks to a “progressive,” anti-intellectual educational system we have created a generation of students who can’t read or write as they function like zombies attracted to materialistic greed and outraged at the latest perceived instance of “injustice”. Students today are “brainwashed into feeling that their minds are helpless and they must adapt to ‘society’, that there is no absolute truth and that morality is whatever society says it is. 
 
    “It is a tragic irony of our time” to forget that the bloodiest tribe of our history, the Communists of Soviet Russia, were “motivated by brute powerlust and a crudely materialistic greed for the unearned.” --Ayn Rand 
 
    Communists only show respect “for the power of philosophy (which they called ideology)” as they spend “billions on propaganda and indoctrination, realizing that man’s mind is their most dangerous enemy and it is man’s mind that they have to destroy.”  
 
    The group-think mentality that dominates society today is an example of this, and to dare question the mob is to be ostracized, marginalized, and politicized as being radical. The ability to think for oneself is a virtue that has been lost on a generation that cannot see past the future of tomorrow, let alone the repercussions of their actions today. 
 
    With both political parties devoid of principles or respect to their own constituents let alone country, America’s future looks to be heading at breakneck speed towards Soviet Russia’s past.   
 
    The underlying principle that serves as the catalyst for this is the prevailing ideology of socialism and communism. It goes by the much friendlier name of progressivism today and all that it asks of you is to abide by its principles without question while it slowly and methodically takes from you your rights until you’re rendered defenseless. 
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     amendment twenty 
 
    The Twentieth Amendment appears simply to embody minor structural changes to the Constitution. That the amendment was ratified by the states more quickly than any other constitutional amendment before or since supports this impression of an uncontroversial technical revision. So, does the absence of litigation surrounding the meaning of the amendment. But the Twentieth Amendment became part of the Constitution only after decades of congressional debate, and its meaning was debated as recently as the impeachment of President William Jefferson Clinton by the United States House of Representatives in December 1998. 
 
    The six clauses of the Twentieth Amendment are readily divided into three pairs. The first two sections shorten the "lame-duck" period after an election and before the new officials take office. The next two sections govern various presidential succession questions. The final two provisions are standard provisions specifying the manner of approval and the date of its coming into effect. The amendment was, in large part, the creation of Nebraska Senator George W. Norris, who championed it for over a decade until Congress approved it in March 1932 and three-fourths of the states ratified it by January 1933. Throughout its consideration by Congress and the states, it was known as "the lame-duck amendment." 
 
    The first two sections respond to the initial purpose for the amendment, which was the concern about lame-duck sessions of Congress. The framers of the Twentieth Amendment, however, wanted to eliminate such lame-duck sessions of Congress altogether, not just shorten them. Legislation enacted by lame-duck Congresses had been roundly criticized as undemocratic because the people had already selected the successors of the representatives who were enacting bills in lame-duck sessions.  
 
    The text of the amendment failed to prohibit future lame-duck sessions, though, and that purpose was forgotten soon after the states ratified the amendment in 1933. Congress has met in lame-duck sessions thirteen times since the Twentieth Amendment became law. In recent years, a lame-duck Senate confirmed Stephen G. Breyer to a federal appeals court judgeship in 1980, and the House of Representatives impeached President Clinton after the 1998 election, despite calls from a number of scholars that such an action contradicted the spirit of the Twentieth Amendment. The original understanding of the Twentieth Amendment has thus become a policy argument against lame-duck congressional sessions, but no one has asked the courts to enforce that understanding. 
 
    There is another question that the framers of the Twentieth Amendment anticipated but which the language of the amendment fails to resolve.  
 
    According to the Twelfth Amendment, the House of Representatives chooses the President if no candidate receives a majority of the electoral votes. Thomas Jefferson, John Quincy Adams, and Rutherford B. Hayes were all elected by the House—more specifically, the lame-duck House, not the newly elected House. The supporters of the Twentieth Amendment wanted to ensure that any future selections of the President would be made by the new Members of the House. The text of the amendment does not express that purpose, and the question of which House could act was one of many unanswered constitutional questions discussed while the presidential election of 2000 was still in dispute. 
 
    Sections 3 and 4 address an issue unrelated to the concern about lame-duck Congresses, namely, the circumstances in which the President or the President-elect dies. In the words of Senator Norris, Sections 3 and 4 ensure that "there can never arise a contingency where the country will be without a chief magistrate or without the method of selecting a chief magistrate." The nation has never had the occasion to put Senator Norris's confidence to the test. A number of scholars, however, have imagined circumstances in which the selection of a new President would remain unclear, notwithstanding Sections 3 and 4. For example, Professor Akhil Amar has asked, "What happens if, God forbid, the person who wins the general election in November and the electoral college tally in December dies before the electoral college votes are officially counted in Congress in January?  
 
    If the decedent can be considered ‘the President elect' within the meaning of the Twentieth Amendment, then the rules would be clear, but it is not self-evident that a person who dies before the official counting of electoral votes in Congress is formally the ‘President elect.'" The solution, proposes Amar, is for Congress to enact a statute that would (1) postpone the election if a major candidate dies or becomes incapacitated shortly before election day and (2) authorize the counting of electoral votes for candidates who died on or after election day. 
 
     Thus far, Congress has failed to heed such advice. 
 
    


 
   
 
  



 
 
     amendment twenty-one 
 
    Section 1. "The eighteenth article of amendment to the Constitution of the United States is hereby repealed." 
 
    Section 2. "The transportation or importation into any State, Territory, or Possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited." 
 
    Section 3. "This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by conventions in the several States, as provided in the Constitution, within seven years from the date of the submission hereof to the States by the Congress."
-Amendment XXI 
 
    When the nation repealed Prohibition via the Twenty-first Amendment in 1933, it vested primary control over alcoholic beverages in the states. The common understanding of the framers of the Twenty-first Amendment was that it grants each state the power to regulate alcoholic beverages within its borders without intrusion by federal law or regulation. The question remains, however, as to how much and what kind of federal intrusion the amendment blocks. The Twenty-first Amendment has three parts. Section 1 explicitly repealed the Eighteenth Amendment and brought an end to Prohibition. Accordingly, because many saw the Twenty-first Amendment as nothing but a repeal of the Eighteenth Amendment, Congress passed the resolution without much substantive debate.  
 
    Most of the legislative debate centered on the issue of saloons and the ratification process codified in Section 3 of the amendment, which mandated the use of state conventions. The amendment was passed by the Senate on February 16, 1933, and by the House four days later. It became law on December 5, 1933. 
 
    In the original resolution there was an additional section, which granted Congress and the states "concurrent power to regulate or prohibit the sale of intoxicating liquors to be drunk on the premises where sold." This provision was designed primarily to authorize the prohibition of saloons. But Members of Congress finally agreed that such regulation belonged with the states, and the section was removed. 
 
    Section 2 became the Twenty-first Amendment's primary source of judicial conflict. The question was whether the amendment gave the states absolute control over alcohol, notwithstanding the Commerce Clause and the Import-Export Clause, or whether the amendment permitted the states only enough autonomy to be dry without infringing on the scope of the rest of the Constitution. The amendment tracks very closely the language of a pre-Prohibition federal statute, the Webb-Kenyon Act (1913), current version at 27 U.S.C. § 122 (1994), that gave states power to tax alcoholic beverages not only when sold in state, but also when sold through the mail in interstate commerce. 
 
    In State Board of Equalization v. Young's Market Co. (1936) and in Ziffrin, Inc. v. Reeves (1939), the Supreme Court originally interpreted the Twenty-first Amendment as an absolute exception to the Commerce Clause. However, this changed in 1964 with a string of Twenty-first Amendment cases. In Hostetter v. Idlewild Bon Voyage Liquor Corp. (1964), Justice Potter Stewart, writing for the majority, argued forcefully that the Twenty-first Amendment was not an absolute exception to the Commerce Clause as far as liquor was concerned. Likewise, in Department of Revenue v. James B. Beam Distilling Co. (1964), the Court held that Kentucky's tax on imported whiskey violated the Import-Export Clause. Justice Stewart, again writing for the majority, stated: 
 
    To sustain the tax which Kentucky has imposed in this case would require nothing short of squarely holding that the Twenty-first Amendment has completely repealed the Export-Import Clause so far as intoxicants are concerned. Nothing in the language of the Amendment nor in its history leads to such an extraordinary conclusion. This Court has never intimated such a view, and now that the claim for the first time is squarely presented, we expressly reject it. 
 
    Similarly, in Wisconsin v. Constantineau (1971), the Court held that a Wisconsin statute, which empowered a police chief to post in all local retail liquor outlets a notice forbidding the sale of alcohol to the plaintiff because of his excessive drinking, without giving the plaintiff any advance notice or opportunity to contest it, violated the due process requirements of the Fourteenth Amendment. 
 
    Throughout the 1970s and early 1980s, the Supreme Court continued to chip away at the Twenty-first Amendment. See, e.g., United States v. Tax Commission of Mississippi (1975) (holding that the states could not tax the sale of liquor on military bases within their borders because the United States has concurrent jurisdiction over military bases); Craig v. Boren (1976) (noting that the Twenty-first Amendment does not override the equal-protection requirements of the Fourteenth Amendment); California Retail Liquor Dealers Ass'n v. Midcal Aluminum, Inc. (1980) (finding that the Twenty-first Amendment does not protect a state regulation that violates the Sherman Act because of the Supremacy Clause); Larkin v. Grendel's Den, Inc. (1982) (stating that the state may not exercise its powers under the Twenty-first Amendment in a way that impinges the rights protected under the Establishment Clause). But see New York State Liquor Authority v. Bellanca (1981) (allowing a state to prohibit the sale of liquor on premises where topless dancing occurs because "[w]hatever artistic or communicative value may attach to topless dancing is overcome by the State's exercise of its broad power under the Twenty-first Amendment"). 
 
    In Capital Cities Cable, Inc. v. Crisp (1984), the Court finally articulated a balancing test to determine when the state's powers under the Twenty-first Amendment trump the Commerce Clause: 
 
    "In such a case, the central question is whether the interests implicated by a state regulation are so closely related to the powers reserved by the Amendment that the regulation may prevail, even though its requirements directly conflict with express federal policies." 
 
    Utilizing this balancing test in Bacchus Imports, Ltd. v. Dias (1984), the Court struck down a Hawaiian tax law that favored certain liquors that were only manufactured locally because "[s]tate laws that constitute mere economic protectionism are...not entitled to the same deference as laws enacted to combat the perceived evils of an unrestricted traffic in liquor." 
 
    In 324 Liquor Corp. v. Duffy (1987), the Court balanced the state's virtually complete control over the liquor distribution system within its borders against the policy behind the Sherman Anti-Trust Act and found the latter of more weight. In a sharp dissent, Justice Sandra Day O'Connor, joined by Chief Justice William H. Rehnquist, rejected the majority's conclusion. The dissent described in detail the legislative history and the subsequent state practices to show that the amendment was designed to give the states absolute control over the manufacturing and distribution of liquor within their borders. The "Senate discussions," she wrote, "clearly demonstrate an intent to confer on States complete and exclusive control over the commerce of liquor." The states understood the meaning as well. Immediately after the ratification of the Twenty-first Amendment, states enacted strong price-control measures, "the very type of statute that this Court strikes down today."  
 
    The majority opinion answered Justice O'Connor's argument with a one-paragraph footnote that focused on maintaining federal economic power through the Commerce Clause and the Antitrust Laws. 
 
    That same year in South Dakota v. Dole (1987), the Court held that Congress could use its spending power to regulate indirectly interstate commerce with regard to intoxicating liquors. In Dole, Congress made certain highway funding contingent upon a state's acceptance of a minimum drinking age of twenty-one years. Justice O'Connor and Justice William J. Brennan, Jr., each filed dissents, with Brennan arguing that the Twenty-first Amendment limited the spending power. 
 
    In 44 Liquormart, Inc. v. Rhode Island (1996), the Court held that Rhode Island's prohibition against certain advertisements stating the prices of liquor was an abridgment of the First Amendment's protection of free speech. Although the lengthy decision contained several concurring opinions, all nine Justices agreed that the Rhode Island law was not saved by the Twenty-first Amendment. 
 
    After a number of years in which the Supreme Court pruned state powers under the Twenty-first Amendment, the amendment now leaves a state with the power to become dry if it chooses.  
 
    Beyond that, however, the Court has held that state control of liquor is subject to federal power under the Commerce Clause (Article I, Section 8, Clause 3), Granholm v. Heald (2005), the Spending Clause (Article I, Section 8, Clause 1), the First Amendment, and, it follows, the Necessary and Proper Clause (Article I, Section 8, Clause 18) and the Supremacy Clause (Article VI, Clause 2). 
 
    So, once again, friends and neighbors, the Constitution, (and any amendments), as written by the Legislative branch means exactly what the Congress says it means... unless the Supreme Court says it doesn't... maybe. 
 
      
 
    


 
   
 
  



 
 
    amendment twenty-two 
 
    Section 1. "No person shall be elected to the office of the President more than twice, and no person who has held the office of President, or acted as President, for more than two years of a term to which some other person was elected President shall be elected to the office of President more than once. But this Article shall not apply to any person holding the office of President when this Article was proposed by Congress and shall not prevent any person who may be holding the office of President, or acting as President, during the term within which this Article becomes operative from holding the office of President or acting as President during the remainder of such term." 
 
    Section 2. "This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of three-fourths of the several States within seven years from the date of its submission to the States by the Congress."
-Amendment XXII 
 
    Although the Twenty-second Amendment was clearly a reaction to Franklin D. Roosevelt's service as President for an unprecedented four terms, the notion of presidential term limits has long-standing roots in American politics.  
 
    The Constitutional Convention of 1787 considered the issue extensively, although it ultimately declined to restrict the amount of time a person could serve as President. But following George Washington's decision to retire after his second elected term, numerous public figures subsequently argued he had established a "two-term tradition" that served as a vital check against any one person, or the presidency as a whole, accumulating too much power. Congress expressed its interest in presidential term limits by introducing 270 measures restricting the terms of office of the President prior to proposing the Twenty-second Amendment. 
 
    Nonetheless, sustained political attention to this matter only developed with Roosevelt. In 1946, lawmakers made the President's four terms an issue in congressional election campaigns, pledging to support a constitutional amendment that would prevent a similarly lengthy presidency in the future. In January of 1947, prominent House leaders acted on these campaign promises, introducing an initiative that ultimately became the Twenty-second Amendment. 
 
    The turning point in the debates on the measure occurred when Senator Warren Magnuson argued for an amendment that would simply bar someone from being "elected to the office of President more than twice."  
 
    Magnuson claimed that other proposals being considered were too "complicated" and comprehensive and might unfairly restrict a person who assumed the office of President "through circumstances beyond his control, and with no deliberation on his part...but because of an emergency," such as the death of an elected President. When some legislators countered that Magnuson’s, proposal provided insufficient controls on those who assumed the presidency through these "unfortunate circumstance[s]," a compromise was struck. The final proposal provided a general prohibition against a person being elected to the office of the President more than twice while imposing additional restrictions on some individuals who attained the office of President through nonelectoral means, such as succession. The resulting language is what we now know as the Twenty-second Amendment. 
 
    We can safely conclude that those who drafted the amendment sought somehow to prevent the emergence of a President with a tenure as lengthy as Roosevelt's. Many proponents of the measure further argued that they sought to codify the two-term tradition associated with Washington. But although these observations surely point us to the general aspirations of the amendment's authors, they do not establish a specific picture of how the framers intended their proposal to apply. 
 
    To begin with, congressional deliberations about the amendment were curtailed. (Sounds remarkably similar to; "We need to pass it to find out what's in it). 
 
    For example, the House restricted debate to two hours. Furthermore, the discussions leading up to the proposing of the Twenty-second Amendment did not obviously suggest a consistent, clear legislative purpose. Lawmakers expressed, at various times, their interest in limiting a President's "service," "terms," "tenure," and "[eligibility for] reelection," without elaborating exactly how they understood these terms. Moreover, when Congress dropped early proposals to foreclose a person's eligibility for office if he had served in two prior terms and instead adopted the current text that focuses on limiting individuals twice elected to the presidency, it provided little explanation for this important shift beyond needing "compromise" as part of the lawmaking process. One should also note that the framers of the amendment did not obviously intend to create a two-term tradition in any narrow sense, because they specifically discussed allowing someone who became President through an "emergency" within the first two years of one term to secure election for two additional terms. We are therefore left with some uncertainty about the precise goals of the Twenty-second Amendment's creators. 
 
    The ratification debates over the amendment do not provide much additional insight into the particular wishes of those who supported the proposal in the states. In general, the amendment does not appear to have prompted a great deal of public or legislative discussion once proposed by Congress. 
 
    Although numerous court opinions make passing reference to the Twenty-second Amendment, its parameters have not been systematically examined by the judiciary. No doubt the low profile of the amendment in the courts reflects limited interest in and opportunity for testing the provision. Since the amendment was ratified, only six Presidents have been technically limited by it (Dwight D. Eisenhower, Richard M. Nixon, Ronald Reagan, William Jefferson Clinton, George W. Bush and Barack H. Obama were all twice elected), and, to date, none of these individuals seriously considered challenging the amendment's legal restrictions or meaning. 
 
    These facts should not lead one to conclude that the Twenty-second Amendment is so straightforward that it requires no further interpretation. Among other unresolved questions, the amendment seems to leave open the possibility that a twice-elected President could still become President through nonelectoral means. For example, such a person might still be elevated to the presidency after serving as Vice President, or, if authorized, to act as President through a presidential-succession statute. 
 
    O, what a tangled web we weave when first we practice to deceive!
-Walter Scott 
 
    


 
   
 
  



 
 
    amendment twenty-three 
 
    Section 1. "The District constituting the seat of Government of the United States shall appoint in such manner as Congress may direct: 
 
    A number of electors of President and Vice President equal to the whole number of Senators and Representatives in Congress to which the District would be entitled if it were a State, but in no event more than the least populous State; they shall be in addition to those appointed by the States, but they shall be considered, for the purposes of the election of President and Vice President, to be electors appointed by a State; and they shall meet in the District and perform such duties as provided by the twelfth article of amendment." 
 
    Section 2. "The Congress shall have power to enforce this article by appropriate legislation."
-Amendment XXIII 
 
    The inability of the citizens of the District of Columbia to participate in federal elections has been controversial since the federal seat of government of the United States came into existence in 1800. In 1960, Congress rectified the situation concerning the District's participation in presidential elections by passing the Twenty-third Amendment. It enables the District to participate in presidential and vice-presidential elections in the same manner in which the states participate in those elections.  
 
    The states swiftly ratified the proposed amendment in time for the District to cast electoral votes in the presidential election of 1964. The amendment did not address the District's lack of representation in Congress. 
 
    The legislative history of the amendment makes clear that the drafters sought to provide the seat of government of the United States, the District of Columbia, with the same method of selecting presidential electors in the Electoral College as the states employed to select their presidential electors. The legislative history also reveals that some of the key drafters were ignorant of the relevant constitutional history concerning the manner in which the states had selected their presidential electors. Early in U.S. history, some states chose electors by district, others by the state legislature, and others by a "winner-take-all" system. Despite this confusion, the Twenty-third Amendment clearly provides Congress the same leeway as the state legislatures in enacting the electoral vote selection procedures for the District. 
 
    The amendment contains some sui generis provisions. The amendment expressly caps the District's electoral votes at the number equal to the least populous state. This, in effect, provides the District with three electoral votes regardless of the population of the District. In addition, because the parallel constitutional provisions grant the respective state legislatures with plenary power over the method of selection of the presidential electors, a like power was necessarily given to Congress.  
 
    The legislative history notes that "the language follows closely, insofar as it is applicable, the language of article II of the constitution." 
 
    Although not constitutionally required, Congress, by statute, has adopted a winner-take-all system, in which the winner of the plurality of votes receives all of the District's presidential electors. Such winner-take-all systems have been enacted in all fifty states except for Maine and Nebraska. Recently, controversies over the Twenty-third Amendment have arisen as part of efforts for District statehood or to provide the District with representation in the federal legislature. For example, if Congress, by statute, accepted the District of Columbia as the State of New Columbia, and the present "seat of government of the United States" was not eliminated but reduced to a small federal enclave containing the White House and the federal Mall, what would become of the Twenty-third Amendment? 
 
    Many District-statehood and District–voting-rights proponents generally seek to avoid amending the Constitution because of the difficulties of obtaining congressional approval and state ratification. They contend that the Twenty-third Amendment would become a "dead letter" without the necessity of formal repeal by constitutional amendment, because there would be virtually no residents left in the federal enclave. On the other hand, "the Seat of Government of the United States," the entity designated in the amendment to receive electoral votes, would still exist in its geographically reduced form.  
 
    That constitutional entity, absent constitutional repeal, would still be constitutionally entitled to the electoral votes under the Twenty-third Amendment. Any congressional effort to repeal the enabling legislation, but not to repeal the Twenty-third Amendment, would likely face constitutional difficulty. For example, the concept that any constitutional provision can be deemed a "dead letter" by legislation runs contrary to basic principles of the American constitutional structure. Additionally, such a scenario could imply that a state legislature could exercise like authority and act to disenfranchise its citizens from participation in the Electoral College. 
 
      
 
    For decades, these concerns seemed academic and hypothetical. However, the 2000 presidential election and the controversy over Florida's electoral votes renewed focus on a state's constitutional prerogatives concerning the manner and selection of presidential electors. Those constitutional developments necessarily inform Congress's parallel obligations under the Twenty-third Amendment. 
 
   
 
  

 Just one more case of the law of unintended consequences… 
 
    


 
   
 
  



 
 
    amendment 24 
 
    Section 1. "The right of citizens of the United States to vote in any primary or other election for President or Vice President, for electors for President or Vice President, or for Senator or Representative in Congress, shall not be denied or abridged by the United States or any State by reason of failure to pay poll tax or other tax." 
 
    Section 2. "The Congress shall have power to enforce this article by appropriate legislation."
-Amendment XXIV 
 
    Southern states enacted poll taxes of one or two dollars per year between 1889 and 1966 as a prerequisite to voting. A citizen paid the tax when registering and then annually thereafter; some laws required payment up to nine months before an election. Furthermore, many states had a cumulative feature that required an individual to pay all previous years' poll taxes before he could vote in the instant year. 
 
    Prior to the enactment of poll taxes, property ownership was frequently a prerequisite to voting. States instituted the poll tax early in the nineteenth century as a device to grant voting rights to individuals who did not own real property. Although most states had dispensed with both property qualifications and the poll tax by the time of the Civil War, the tax resurfaced in the South to dilute the effect of race-neutral voting provisions required in Southern states' constitutions as a condition for readmission to the Union following the Civil War. 
 
    Beginning in 1889, Southern states reintroduced the poll tax as a method of disenfranchising black voters. As delegate Carter Glass declared during the Virginia constitutional convention of 1902, the tax was designed "with a view to the elimination of every negro voter who can be gotten rid of, legally, without materially impairing the numerical strength of the white electorate." Additionally, poll taxes had the effect of disenfranchising the poor in general, including whites; later, it fell upon many women after the passage of the Nineteenth Amendment. 
 
    Legislation to eliminate poll taxes in federal elections was introduced in every Congress beginning in 1939, but no bill made it into law. By the time of the Twenty-fourth Amendment's ratification in 1964, only five states retained a poll tax. Nevertheless, Congress deemed the amendment necessary inasmuch as poll taxes had previously survived constitutional challenges in the courts, see Breedlove v. Suttles (1937), and they had become a notorious symbol of black disenfranchisement. 
 
    During the debates, some Members of Congress argued that because poll taxes were racially discriminatory, Congress should outlaw them directly under the enforcement powers of the Fourteenth and Fifteenth Amendments. However, Congress eventually decided against using its Fifteenth Amendment enforcement power because it did not directly reach the disenfranchisement of the poor.  
 
    Early drafts of the Fifteenth Amendment had, in fact, sought to proscribe devices like poll taxes. Ultimately, however, the Fifteenth Amendment's drafters had settled on language forbidding only racial discrimination in the enjoyment of the franchise. A specific poll tax amendment would be both more sweeping and have greater symbolic status. In addition, the amendment's supporters attacked the poll tax as a vehicle for fraud because the tax facilitated political corruption through vote buying by political machines that had made block payments of the tax. Some states allowed third parties to pay an individual's poll tax, so some businesses interested in the repeal of the Eighteenth Amendment were able to pay the poll tax for their patrons. Similarly, unions, frustrated with the resistance to unionization in the South, encouraged registration of their members in some cases by paying their poll taxes. Defenders of states' rights, however, fended off any attempt to extend the amendment's application to local elections. Nonetheless, not long after the ratification of the amendment, Congress enacted the Voting Rights Act of 1965, which made problematic the continuing validity of the poll tax as a qualification in state elections. 
 
    In Harman v. Forssenius (1965), the Supreme Court for the first time construed the Twenty-fourth Amendment, giving broad effect to its prohibition. In anticipation of the amendment's adoption, Virginia had enacted a statute amending its election laws to provide that a qualified citizen might vote in federal elections only if, at least six months prior to each election, he had either paid a poll tax or filed a certificate of residence.  
 
    In declaring the new Virginia voting law unconstitutional, the Court stressed the broad language of the Twenty-fourth Amendment, which prohibits not only the denial but also the abridgement of the right to vote. The Court noted that the Twenty-fourth Amendment, like the Fifteenth, "nullifies sophisticated as well as simple-minded modes of impairing the right guaranteed." Continuing, the Court also found that the Twenty-fourth Amendment applies to "onerous procedural requirements" which effectively handicap, impede, or impair the "exercise of the freedom by those claiming the constitutional immunity." 
 
    The drafters of the amendment carefully limited its scope to federal elections. Two years after its ratification, the Supreme Court announced that the use of poll taxes as a prerequisite to voting in state elections violated the Equal Protection Clause of the Fourteenth Amendment, even though it seemed evident that the conclusion was at odds with the original understanding of the framers of the Fourteenth Amendment, a position emphasized in the dissents of Justices Hugo L. Black and John M. Harlan. Harper v. Virginia State Board of Elections (1966). In Harper, the Court dealt with a Virginia statute requiring the payment of a poll tax not to exceed $1.50 as a precondition for voting, an amount that Virginia argued was minimal and thus not a significant burden on the right to vote.  
 
    Admitting "the right to vote in state elections is nowhere expressly mentioned," the Court nevertheless invalidated the statute because "it is enough to say that once the franchise is granted to the electorate, lines may not be drawn which are inconsistent with the Equal Protection Clause of the Fourteenth Amendment." Justice William O. Douglas, writing for the Court, explained: "[A] state violates the Equal Protection Clause... whenever it makes the affluence of the voter or payments of any fee an electoral standard. Voter qualifications have no relation to wealth nor to paying or not paying this or any other tax." The logic of the Court's opinion has made the Twenty-fourth Amendment virtually superfluous, as Justice John M. Harlan observed in his dissent. 
 
    As has been observed in our chapter on Amendment XIV, the "Equal Protection Clause" has had the unintended consequence of calling into question whether or not Illegal Aliens are entitled to the franchise. Although "common sense" might dictate otherwise, this is a real issue. 
 
    In late 2017, with a tie-breaking vote from the mayor, the City Council in College Park approved the measure to allow undocumented immigrants, student visa holders and residents with green cards to vote in local elections. 
 
    Several other cities in Maryland already allow noncitizens to vote locally. Chicago and San Francisco also offer non-citizen voting. 
 
    


 
   
 
  



 
 
    31 amendment twenty-five 
 
    Section 1. "In case of the removal of the President from office or of his death or resignation, the Vice President shall become President." 
 
    Section 2. "Whenever there is a vacancy in the office of the Vice President, the President shall nominate a Vice President who shall take office upon confirmation by a majority vote of both Houses of Congress." 
 
    Section 3. "Whenever the President transmits to the President pro tempore of the Senate and the Speaker of the House of Representatives his written declaration that he is unable to discharge the powers and duties of his office, and until he transmits to them a written declaration to the contrary, such powers and duties shall be discharged by the Vice President as Acting President." 
 
    Section 4. "Whenever the Vice President and a majority of either the principal officers of the executive departments or of such other body as Congress may by law provide, transmit to the President pro tempore of the Senate and the Speaker of the House of Representatives their written declaration that the President is unable to discharge the powers and duties of his office, the Vice President shall immediately assume the powers and duties of the office as Acting President." 
 
    "Thereafter, when the President transmits to the President pro tempore of the Senate and the Speaker of the House of Representatives his written declaration that no inability exists, he shall resume the powers and duties of his office unless the Vice President and a majority of either the principal officers of the executive department or of such other body as Congress may by law provide, transmit within four days to the President pro tempore of the Senate and the Speaker of the House of Representatives their written declaration that the President is unable to discharge the powers and duties of his office. Thereupon Congress shall decide the issue, assembling within forty-eight hours for that purpose if not in session. If the Congress, within twenty-one days after receipt of the latter written declaration, or, if Congress is not in session, within twenty-one days after Congress is required to assemble, determines by two-thirds vote of both Houses that the President is unable to discharge the powers and duties of his office, the Vice President shall continue to discharge the same as Acting President; otherwise, the President shall resume the powers and duties of his office."
-Amendment XXV 
 
    The original Presidential Succession Clause of the Constitution (see Article II, Section 1, Clause 6) appeared to be relatively simple in providing for succession to the presidency. There were, however, troubling ambiguities. What was the meaning of "inability" of a President "to discharge the Powers and Duties of said Office"? Who determined the existence of an "inability"?  
 
    Did a Vice President become President for the rest of the presidential term in the case of an inability or in the event of death, resignation, or removal; or was he merely "acting as President"? It was clear that there was no procedure for filling a vacancy in the office of Vice President, although it authorized Congress to legislate a line of succession to cover situations involving the death, resignation, removal, or inability of both the President and Vice President. 
 
    Until the Twenty-fifth Amendment was adopted, the nation confronted a number of deaths in office of Presidents and Vice Presidents as well as periods when Presidents have been disabled.  
 
    When President William Henry Harrison died in 1841, Vice President John Tyler, asserting that he was fully the President, ascended to the presidency for the rest of the term, claiming that was the proper interpretation of the clause. The precedent he established by assumption of the presidency was followed by other Vice Presidents when Presidents died in office.  
 
    These Presidents were Zachary Taylor, Abraham Lincoln, James A. Garfield, William McKinley, Warren G. Harding, Franklin D. Roosevelt, and John F. Kennedy.  
 
    The Vice Presidents who succeeded to the office were Tyler, Millard Fillmore, Andrew Johnson, Chester A. Arthur, Theodore Roosevelt, Calvin Coolidge, Harry S. Truman, and Lyndon B. Johnson, respectively. 
 
    Although the Tyler precedent was helpful in providing for continuity and stability, it caused future Vice Presidents to hesitate in asserting any role in a case of presidential inability as opposed to the death of the President. There was the question of whether the Vice President succeeded to the presidency for the rest of the term, even in a case of temporary inability, as well as the problem of the Vice President's being seen as a usurper because of the constitutional silence about his role in determining whether there was an inability.  
 
    This hesitancy occurred during the eighty days when President Garfield lay dying after being shot by an assassin in 1881; in the period after President Woodrow Wilson suffered a stroke in 1919; and when Dwight D. Eisenhower suffered a heart attack, an attack of ileitis, and then a stroke.  
 
    To cope with any future inability, President Eisenhower and Vice President Richard M. Nixon developed an informal protocol. Although it did not have the force of law, it gave assurance that a case of inability would be handled with due regard for stability. It provided for the President to declare his own inability and, if unable to do so, enabled the Vice President, with appropriate consultation, to make the decision. In either event, the Vice President served as Acting President until the President recovered his powers and duties upon his own declaration of recovery. This protocol was followed in turn by President Kennedy and Vice President Johnson, and by President Johnson and Vice President Hubert H. Humphrey.  
 
    It was a useful protocol, but many in Congress wanted a more formal long-term solution. 
 
    Compounding the problem of presidential inability was the problem of vice presidential vacancy. Such a vacancy occurred whenever a President died in office, on the seven occasions when Vice Presidents died in office, and when Vice President John C. Calhoun resigned in 1832. In the absence of a mechanism for filling a vacancy, a statutory line of succession provided the necessary backup.  
 
    This line changed twice in the country's history. The original line, reflected in a law of 1792, placed the President Pro Tempore of the Senate next in line after the Vice President. In 1886 the Secretary of State was made first in line, followed by other Members of the Cabinet. Then, in 1947, the Speaker of the House of Representatives and President Pro Tempore of the Senate, respectively, were placed ahead of the Secretary of State and the other Cabinet officers. 
 
    When President John F. Kennedy was assassinated in 1963, a movement developed to change the Constitution to constitutionalize these practices and to provide more certainty.  
 
    The Twenty-fifth Amendment captures the history of succession in its provisions providing for the Vice President to become President in the event of the death, resignation, or removal of the President and to serve as Acting President for the duration of any inability. It allows a President to declare his own inability and resume his powers and duties when it has ended.  
 
    This provision has been used when Presidents underwent surgery—in 1985 by President Ronald Reagan and in 2002 by President George W. Bush. For situations where the President is unable to declare his own inability, the amendment authorizes the Vice President, acting with a majority of the Cabinet, to do so and then act as President. If the President disagrees, Congress resolves the issue. The amendment also gives Congress the power to replace the Cabinet and substitute another body to function with the Vice President.  
 
    It was not an accident that the amendment did not define "inability." The term was left vague in order to provide maximum flexibility to the constitutional decision makers, at a time of crisis, to do what they thought was in the best interests of the country. It was intended to cover cases of both physical and mental inability, such as when a President undergoes surgery, is kidnapped, or becomes infirm. 
 
    The amendment, recognizing the importance of the vice presidency, added a procedure for filling a vacancy in that office, namely, nomination by the President and confirmation by both Houses of Congress. This procedure was used when Vice President Spiro T. Agnew resigned and was replaced by Gerald R. Ford, and when Richard M. Nixon resigned as President. Vice President Ford became President and Nelson A. Rockefeller became Vice President by the same process. 
 
    


 
   
 
  



 
 
      
 
    32 amendment twenty-six  
 
      
 
      
 
    Section 1. The right of citizens of the United States, who are eighteen years of age or older, to vote shall not be denied or abridged by the United States or by any State on account of age. 
 
    Section 2. The Congress shall have power to enforce this article by appropriate legislation.
Amendment XXVI 
 
    The Vietnam War provoked many draft-age youngsters and like-minded adults to proclaim, "If eighteen to twenty-year-olds are old enough to die for their country, they're old enough to vote." That slogan is commonly cited as the impetus for the Twenty-sixth Amendment.  
 
    The truth is somewhat less colorful. The amendment was crafted primarily to overturn the holding of a fractured Supreme Court in Oregon v. Mitchell (1970). That case had invalidated an attempt by Congress to regulate voting age in state and local elections. Essentially, the Twenty-sixth Amendment did what Congress could not do. 
 
    Earlier in 1970, Congress had amended the Voting Rights Act of 1965, lowering the minimum voting age to eighteen in all federal, state, and local elections. When the revised law was challenged, primarily on federalism grounds, Justice Hugo L. Black wrote an opinion reflecting the position of two separate five-Justice majorities.  
 
    One contingent agreed with Black that Congress could establish a minimum voting age for federal elections but found contrary to Black that Congress could also exercise that power over state and local elections. A different four Justices joined Black in restricting Congress's power over state and local elections but would have restricted its power over federal elections as well. Thus, Black's opinion became the Court's holding: Congress had the authority to extend the vote to eighteen-year-olds in federal elections but not in state or local contests. 
 
    After Oregon v. Mitchell, states unwilling to set their minimum voting age at eighteen would have been required to maintain separate voting systems for federal and nonfederal elections. To avoid that complication and expense, the states opted for national uniformity and ratified the Twenty-sixth Amendment in record time—a mere 107 days after it was proposed by Congress. 
 
    Almost immediately, the courts had to resolve issues peripheral to the new amendment. For example, did the right to vote for a candidate include eligibility to sign and vote for initiative petitions? In Colorado Project-Common Cause v. Anderson (1972), a state court found that enactment of the Twenty-sixth Amendment entailed participation by young voters in the entire political process—initiatives included. 
 
    Could states restrict voting by minors by denying them residency at schools or other places away from their parents? In Jolicoeur v. Mihaly (1971), the California Supreme Court found that denying minors voting residence where they actually lived—whether at school or elsewhere—constituted a violation of the Twenty-sixth Amendment; the amendment was held to have emancipated minors for all purposes related to voting. In the same vein, a New Jersey court added that the Twenty-sixth Amendment secured the rights of bona fide campus residents to register in the counties where their campuses were located. Worden v. Mercer County Board of Elections (1972). 
 
    On the other hand, a state constitution could, without offending the Twenty-sixth Amendment, institute twenty-one as the minimum age for holding elective public office. Opatz v. City of St. Cloud (1972). And the amendment does not mandate that persons under twenty-one years old be seated as jurors under state law. Johnson v. State (1972); Commonwealth v. Cobbs (1973); State ex rel. McNary v. Stussie (1974). 
 
    There is a serious movement afoot to lower the voting age to sixteen. On its face, it is ludicrous, but if it gains traction it will be dangerous to our republic.  
 
    There is a reason why society withholds the full benefits of citizenship from minors. They are CHILDREN and are therefore immature and liable to hold foolish and morally questionable opinions based on ignorance. 
 
    Children have poor judgment, lack the wisdom and knowledge necessary to properly understand the subject or understand why their opinions could be wrong and immoral. 
 
    The scientific evidence is also stacked against the votes for kid’s brigade. It has been established that our brains are still underdeveloped in our teen years, which explains a lot about their tendencies for reckless and irresponsible behavior, risk taking and lack of judgment. The brain’s prefrontal cortex helps us manage our emotions, consider moral dilemmas and think abstractly, and this is not fully developed in teenagers. 
 
    The most nauseating advocates of this madness are "progressive" politicians who talk insincere garbage about “extending our democracy”, reinvigorating politics, giving 16-year-olds' a “stake in society” and other such pathetic and transparent nonsense.  
 
    This is cynical politics of the most irresponsible kind; they support votes for children because they believe it will expand their vote share. As young people are idealistic they are more likely to be left wing, so their thinking goes, and therefore more likely to vote for them. Not only is this exasperatingly unprincipled and opportunistic, it is downright presumptuous and patronizing. 
 
   
 
  

 If politicians really wanted to improve the electoral system they should be advocating informed and educated voting, not pushing to give children with little or no real life experience the right to go to the ballot box. 
 
      
 
    


 
   
 
  



 
 
    33 amendment twenty-seven 
 
      
 
      
 
    "No law, varying the compensation for the services of the Senators and Representatives, shall take effect, until an election of representatives shall have intervened."
-Amendment XXVII 
 
    On June 8, 1789, James Madison proposed the Congressional Compensation Amendment as one of many that he presented to the House of Representatives that day. After debate, the House of Representatives and the Senate approved the proposed amendment and forwarded it and eleven others to the states. Only six states ratified it, however, and thus it did not become part of the Bill of Rights. The proposed amendment languished for almost two hundred years before becoming the object of a successful ratification campaign in the 1980s, ultimately resulting in its formal acceptance by Congress as the Twenty-seventh Amendment on May 20, 1992. 
 
    At the Constitutional Convention, the Framers heatedly debated the question of whether individual states or the new national government would compensate elected representatives. The Compensation Clause of Article I, Section 6, was the result, providing that the central government would pay the representatives from the federal treasury as established by federal law. 
 
    The Anti-Federalists and others at state ratifying conventions found this compensation arrangement deeply worrisome; because the Members of Congress enacted the very law that set their salary, there was no check on Congress's ability to enrich itself. It was a classic case of the danger of self-dealing corruption.  
 
    Madison responded to that criticism with the proposed Compensation Amendment, which would prevent representatives from granting themselves a pay raise that would take effect during the term in which they sat.  
 
    Instead, Congress would only be able to pass the pay raise prospectively and would thereby face the electorate before it could take effect. Madison believed the amendment was necessary because of the "seeming impropriety in leaving any set of men without control to put their hand into the public coffers, to take out money to put in their pockets." 
 
    The issue of congressional compensation was the subject of periodic legislation and attendant political maneuvering in succeeding years. Particularly unpopular with the electorate was the notorious "Salary Grab" Act of 1873, which not only granted a pay raise to legislators but also made it retroactive. One of the Ohio General Assembly's responses to the act was ratification of the dormant Compensation Amendment, thus becoming the seventh state to do so, eighty-four years after Maryland, which was the first state to ratify. 
 
    Over a century later, the amendment became the object of a grassroots ratification campaign initiated by a college undergraduate who had authored a term paper on the subject in 1982. Despite widespread doubt about the propriety of actually adopting the long-dormant amendment should it ever be fully ratified, the ratification campaign gathered momentum. On May 7, 1992, Michigan became the thirty-eighth state to ratify the Compensation Amendment, completing the process initiated over two hundred years earlier by the First Congress in 1789. 
 
    The unique history of the Compensation Amendment raised initial questions about the validity of its ratification. In Coleman v. Miller (1939), the Supreme Court declared that disputes about ratification procedures and the time within which an amendment could be ratified were political questions assigned to the province of the legislative branch under Article V of the Constitution and, therefore, not subject to adjudication by the federal courts. Coleman seemed to envision some sort of formal congressional review of the constitutional validity of a fully ratified amendment prior to its official addition to the Constitution. Despite initial comments about formal review by rather stunned federal legislators following Michigan's ratifying vote on May 7, 1992, Congress, sensing the public mood, scheduled no formal hearings on the Compensation Amendment. On May 18, 1992, the National Archivist certified the amendment. Two days later, overwhelming majorities in both chambers of Congress confirmed the Twenty-seventh Amendment. 
 
    The first, and thus far, only, case to explore the scope of the amendment's compensation limitation was Schaffer v. Clinton (2001) where four plaintiffs challenged the now-traditional annual cost-of-living pay increases to legislators. The district court interpreted Flast v. Cohen (1968) to limit general taxpayer standing to challenges under the Establishment Clause only (and thereby refusing to treat the Twenty-seventh Amendment as a comparable explicit restriction on spending). The court denied standing to three of the plaintiffs, who came to the court as taxpayers. However, the district court reached the merits for the remaining plaintiff, Congressman Bob Schaffer, whose salary was increased under the statute (to the detriment, he asserted, of his antitax reputation). The court held that periodic cost-of-living pay increases were not discretionary acts of Congress and were therefore not independent laws that varied compensation in violation of the amendment.  
 
    It is true that cost-of-living increases, though "automatic" under congressional legislation, may, like any other governmental expenditure, only take effect upon enactment of an appropriation statute, but the court did not find that procedure to be dispositive. 
 
    On appeal, the Tenth Circuit declined to reach the merits, finding instead that Congressman Schaffer also lacked standing, noting that "the standing inquiry must be ‘especially rigorous'" when the dispute involves two branches of government. The circuit court held that the Congressman "was not injured for standing purposes simply because he received a higher salary."  
 
    If followed by later courts—the Supreme Court denied the petition for a writ of certiorari in the case—the Tenth Circuit's reasoning would appear to foreclose standing to any plaintiff challenging a statute under the Twenty-seventh Amendment. Ironically, after lying dormant for two hundred years, this amendment may now have been put back to sleep. Nevertheless, it is clear that Congress still has the option of voluntarily abiding by the amendment. 
 
      
 
    It is more likely, however, that we will see a herd of unicorns appear at the National Zoo. 
 
      
 
      
 
    


 
   
 
  



afterword 
 
      
 
      
 
    We have come to the end of this study of the Constitution and its amendments.  
 
    If anything was learned, it is that the "Supreme Law of the Land" is most notable in its' lack of application by those in government who pledge to "Preserve, Protect and Defend" it. 
 
    The Congress no longer passes most federal laws, rules, and regulations.  
 
    Instead, about 99 percent of the rules we must live by decrees from an army of unelected federal bureaucrats, sometimes referred to as “The Deep State”.  
 
    Using a classic duck-and-dodge strategy, Congress routinely passes legislation that pretends to solve a genuine problem, but then delegates to the executive-branch bureaucrats the power to make the legally binding rules. These rules determine the law’s real-world impact.  
 
    It’s a brilliant plan; Congress gets all the credit for the popular feel-good laws and none of the blame for a regulation’s controversial—and expensive—implementation. 
 
    Too many members of Congress either don’t understand the Constitution they’ve sworn to defend because they make little or no effort to do so.  
 
    Many Supreme Court, (and lower court), justices aren’t any better. Many of them understand our founding document but refuse to acknowledge that its most important function is to limit and check power.  
 
    Presidents are often even worse; they pay lip service to our nation’s governing document, but their actions frequently betray a lack of real commitment to its restrictions. 
 
    The Constitution must be defended by the citizens who elect officeholders. Only the voters can force our government officials to obey their oaths to preserve, protect, and defend the Constitution. We must make every effort to persuade friends and neighbors that constitutionally limited government not only matters but is essential to our prosperity as a nation. 
 
    We must remind elected representatives in Washington that the power to make laws belongs to Congress, not unaccountable bureaucrats, and that those laws should be clear and understandable to the average citizen. 
 
      
 
    This was implicit in Benjamin Franklin's response to the question; "Well doctor, what have we got? A republic or a monarchy?" 
 
   
 
  

 "A Republic, madam, if you can keep it." 
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